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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MINNESOTA
Tim George, individually and on behalf of
all others similarly situated,

Case No.

Plaintiff,
V.

CLASS ACTION COMPLAINT

Uponor, Inc., successor to Uponor North
America, Inc., Wirsbo Company, and
Uponor Wirsbo, Inc.,
Defendant.
Plaintiff Tim George ("Plaintiff" or "Mr. George"), individually and on behalf of
all others similarly situated, through his undersigned counsel, brings this class action
against Defendant Uponor Inc., successor to Uponor North America, Inc., Wirsbo
Company, and Uponor Wirsbo, Inc. ("Defendant" or "Uponor"). The following
allegations are based on personal knowledge as to Plaintiff’s own conduct and are made
on information and belief as to the acts of others.
NATURE OF THE ACTION
1.

Plaintiff, individually and on behalf of all others similarly situated, brings

this class action on behalf of all owners of homes and buildings with plumbing systems
utilizing Uponor brass F1960 fittings (the "1 7 1960 Fittings") as well as any person or
entity who has paid for repairs or damage caused by the failure of the F1960 Fittings,
which are defective.
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2.

Plaintiff has been damaged as a result of the design, development,

advertisement, marketing, and sale of the F 1960 Fittings.
3.

Uponor has sold its F1960 Fittings for pex plumbing systems throughout

the United States.
4.

Uponor warranted and advertised that its pex plumbing systems with brass

F1960 Fittings had a lengthy warranty that expressly covered consequential damages
arising from leaks or failures in the plumbing systems.
5.

Uponor has warranted and advertised its brass F1960 Fittings as "proven,"

"carefully engineered," "reliable," and resistant to corrosion.
6.

These representations, however, proved untrue when Uponor’s brass F1960

Fittings began to prematurely fail across the country. These failures resulted in
substantial damage to property other than the plumbing systems themselves.
7.

Plaintiff and the classes he seeks to represent have suffered damage as a

result of owning homes with defective F 1960 Fittings.
8.

The failures of the F1960 Fittings have and will in the future cause water

leaks. These leaks have and will in turn cause extensive damage to other property
including the homes and personal property of the owners.
9.

Plaintiff, individually and on behalf of all those similarly situated, seeks

damages arising from and proximately caused by Uponor’ s wrongful conduct, as well as
declaratory and injunctive relief, as set forth below.
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PARTIES
10.

Plaintiff Tim George ("Plaintiff’ or "Mr. George") is the owner of

residential property in Roswell, New Mexico. Plaintiff’s property has a plumbing system
utilizing Uponor’ s F1960 Fittings.
11.

Defendant Uponor Inc., successor to Uponor North America, Inc., Wirsbo

Company, and Uponor Wirsbo, Inc. ("Uponor" or "Defendant"), is an Illinois corporation
with its principal place of business in Minnesota. Defendant is in the business of
advertising, warranting, manufacturing, and selling plumbing components, including the
F1960 Fittings.
JURISDICTION AND VENUE
12.

This Court has personal jurisdiction over Defendant Uponor because

Uponor’s principal place of business is located in this District.
13.

This Court has subject matter jurisdiction over this action because there are

more than 100 Class members residing in multiple states, and the amount in controversy
exceeds Five Million Dollars ($5,000,000.00).
14.

Venue is proper because Uponor’s principal place of business is in this

District. Moreover, a substantial part of the events and omissions giving rise to the action
occurred in this District.
FACTUAL ALLEGATIONS
15.

Uponor sells various plumbing products including pex plumbing systems

and their components, which include brass plumbing fittings.
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16.

Pex is an acronym for cross-linked polyethylene. Polyethylene is the raw

material and the "X" in the generic name "Pex" refers to the cross-linking of the
polyethylene across its molecular chains.
17.

For decades, plumbers and homeowners used copper piping for potable

water plumbing systems. Copper is and has been accepted by virtually all plumbing
codes throughout the United States.
18.

In the 1980s, plumbing system manufacturers in the United States began

selling and plumbers began installing potable water plumbing systems with tubing made
from polybutylene plastic. Plumbing systems using tubing made from polybutylene
plastic were touted by manufacturers as being easier to install, cheaper, and longer-lasting
than copper plumbing systems.
19.

Polybutylene plumbing systems, however, quickly proved to be poorly

conceived, designed and manufactured systems, and began to fail prematurely in the
field, causing substantial property damage. A substantial amount of litigation ensued as a
result of the widespread, premature failure of polybutylene plumbing systems. Several
class actions were filed and settlements in those cases exceeded $1.5 billion.
20.

At least partially in response to the failure of polybutylene plumbing

systems, virtually all manufacturers ceased manufacturing polybutylene plumbing
systems for sale in the United States. In addition, most plumbing codes eventually
prohibited the installation of polybutylene plumbing systems.
21.

Following the demise of polybutylene systems, Uponor and other

companies began selling alternative, non-copper plumbing products in the United States.
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22.

Specifically, Uponor marketed and sold plumbing systems using pex tubing

for use in residential and commercial settings.
23.

Uponor touted its pex plumbing systems as being easier to install, cheaper

and longer-lasting than copper plumbing systems.
UPONOR BRASS F1960 FITTINGS
24.

Uponor sells a pex plumbing system utilizing brass F1960 Fittings that

purportedly conformed to ASTM standard F 1960.
25.

The brass used in these fittings is an alloy primarily composed of copper

and zinc.
26.

Uponor’s F1960 Fittings are easily identified by product markings and

stamps on the fittings. Uponor sold these systems under a number of different trade
names including "ProPex" and "AquaPex" plumbing systems.
27.

Uponor was negligent in selling the F1960 Fittings for a number of reasons,

including their decision to actively market, promote, and sell fittings made from brasses
with high zinc content, known as "yellow brass."
28.

"High zinc content" means that the brass is made up of more than 15% zinc

and/or is not otherwise treated to resist dezincification. Dezincification is a chemical
process during which the zinc is removed from the brass alloy when the alloy is exposed
to water - the very substance these fittings are intended to convey. As a result, high zinc
content brass plumbing components, including the F 1960 Fittings, become porous, brittle
and blocked with zinc oxide, zinc carbonate and other byproducts of the deterioration of
these fittings. This reaction restricts water flow, reduces water pressure, reduces the
-5453288.4
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strength of the material, causes corrosion, cracks and leaks, and, more generally, causes
the brass fittings to prematurely fail.
29.

Uponor knew or should have known that the brass alloy used for the F 1960

Fittings it sold and marketed made the F1960 Fittings susceptible to premature failure
through various processes like dezincification and stress corrosion cracking.
30.

Uponor knew or should have known that the fitting design, pex system

design, and choice of brass alloy also made the brass F1960 Fittings susceptible to
premature failure through stress corrosion cracking and/or dezincification.
31.

Uponor knew or should have known that the manufacturing process used

for the brass F1960 Fittings left residual stress and machining imperfections that would
cause premature failure through stress corrosion cracking and/or dezincification.
32.

The design, materials choices, and manufacturing practices of the brass

fittings marketed and sold by Uponor have created a product that is defective and begins
to fail on its first day of use, even if perfectly installed in its intended environment.
33.

Because of their defective design and manufacture, Uponor’s F1960

Fittings, including those installed at Plaintiffs home, failed in their intended purpose.
34.

Because of their defective design and manufacture, Uponor’s F1960

Fittings are inherently defective and are substantially certain to fail within the express
warranty provided with the F1960 Fittings and/or within the useful life of the F1960
Fittings.
35.

Plaintiff and class members own, have installed, or have paid for damages

caused by Uponor’ s defective F1960 Fittings that have already failed and are in the
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process of failing prematurely and thus have suffered or are reasonably certain to suffer
actual injury well in advance of the warranted and expected life of the product. These
damages include, without limitation, dezincification, corrosion, plumbing blockages,
reduced and/or restricted water flow, reduced water pressure, loss of function, loss of
structural integrity, cracks, weeps, leaks, system failures, and damage to other property,
appliances and components.
36.

The degradation of the Uponor F1960 Fittings has caused damage to

Plaintiff’s property other than the plumbing system sold by Uponor. For example, the
dezincification process damages other components of the plumbing system not sold by
Uponor like fixtures as well as appliances like water heaters, ice makers, water treatment
systems, dishwashers, and clothes-washing machines by depositing damaging scale and
buildup on those components.

LACK OF TESTING OF THE F1960 FITTINGS
37.

Contrary to statements made in its advertising and marketing, Uponor did

not test and did not ensure that the F1960 Fittings had been tested in their anticipated
environments before selling them to the public. Uponor also failed to require its
suppliers to perform such testing.
38.

Uponor did not "end-use" test the F1960 Fittings in pex plumbing systems

and instead used various assumptions when choosing or specifying their design and
materials. Such a practice violates engineering and manufacturing standards and
accepted practice.
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39.

Uponor and/or its suppliers also conducted inadequate testing on the F 1960

Fittings and failed to test things that they knew or should have known would lead to
premature failure of the F 1960 Fittings.
40.

Uponor and/or its suppliers also failed to investigate or test whether well-

known and expected water conditions would lead to premature failure of the F1960
Fittings.
MISLEADING REPRESENTATIONS AND ADVERTISING
41.

Uponor falsely advertised that its pex plumbing systems, including the

F1960 Fittings, were reliable despite never testing and determining the reliability of the
product in real world conditions.
42.

Plaintiff and his representatives and class members believed, based on

Uponor’s representations, that Uponor designed, manufactured, and quality-controlled
the F1960 Fittings. Plaintiff and class members would not have purchased or used the
F 1960 Fittings if they had known the truth about the design, manufacturing, and qualitycontrol of the F1960 Fittings.
43.

When Uponor and its representatives represented that the F1960 Fittings

conformed to ASTM F 1960 standards, that they had been tested for normal use, and that
they were fit for use as plumbing fittings, Uponor knew or should have known that the
representations were false and/or misleading.
44.

Uponor and its representatives intended that consumers and purchasers of

the plumbing systems using the F1960 Fittings would rely on the false and misleading
statements.
-8453288.4
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45.

The plumber that installed the plumbing system at Plaintiff’s home in fact

received and relied on such representations in its decision to purchase and install
Uponor’s F1960 Fittings.
46.

Uponor also falsely stated in its advertising brochures and website listings

that the F1960 Fittings complied with ASTM FF1960. For example, in Uponor’s 2008
submittal information for several types of brass pex fittings, Uponor lists ASTM FF1960
"Standards."

under

See,

e.g.,

http ://www.uponor-

usa.coniI/media/Fi1es/Technica1%20Documents/Specifications%20and%20 Submittals/R
adiant%2OHeating/EP%20Fittings/2 1 %2OProPEX%20%2oBrass%2oCoupling.aspx?sc_l
angen;

http://www.uponor-usa.com/ /media/Files/Technical%20Documents/

Specifications%2oand%2oSubrnittals/Plumbing/EP%20Fittings/ 133 %2OProPEX%2OBra
ss%20to%2oPolybutylene%20Coupling%202 .aspx?sc_langen; and http ://www .uponor usa.cornI-/media/Files/Technical%20Documents/Specifications%20and%2O Submittals/P
lumbing/EP%20Fittings!5 3 %2OProPEX%20%20Brass%2OPlug. aspx?sc langen.
47.

Additionally, these submittals state that the brass fittings are "available for

use in hot and cold domestic water systems."
48.

In addition to its representations made in advertising materials and on

websites, the F1960 Fittings sold by Uponor had a stamp on the side of the fitting that
indicated that they conformed to ASTM F1960. When a product or packaging is marked
with the ASTM designation F1960, the product is represented to have been
manufactured, tested, inspected, and sampled in accordance with F 1960 and has been
found to meet F 1960 requirements.
S
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49.

Uponor’s fittings, however, did not comply with various aspects of the

F1960 requirements including alloy composition and dimensions. Uponor knew or
should have known that its advertising statements about compliance with ASTM
standards were false and misleading. Uponor knew or should have known that its
certification of compliance with ASTM standards by stamping those designations on the
fittings were false.
50.

At all times and in all communications with consumers, suppliers, and

contractors, Uponor and its representatives knowingly misled consumers into believing
that the F1960 Fittings complied with ASTM standards. Plaintiff, his representatives,
and other consumers relied on these misrepresentations because the F 1960 Fittings could
not have been used in potable water systems in the United States without compliance
with those standards and because making these fittings from an alloy that would
prematurely degrade in water was a material fact in the purchase decisions of any
reasonable consumer or contractor. Uponor, therefore, passed off its F1960 Fittings as
being of a particular quality, standard, or grade that they were in fact not.
51.

Uponor also falsely advertised and represented that its pex plumbing

systems and F1960 Fittings had been subject to decades of "rigorous testing." It thus
falsely marketed and warranted the F1960 Fittings as being extensively tested, and that
based on the results of those tests, they were properly designed, developed, marketed, and
manufactured so as to perform adequately, reliably and as represented.
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52.

Uponor also falsely marketed its pex plumbing systems with statements

such as "[l]eaks are not a concern with Uponor PEX where the system is properly
installed."
53.

Uponor also falsely marketed and warranted that its pex plumbing systems

were superior to copper plumbing systems.
54.

When Uponor and its representatives made each of the affirmative

misrepresentations outlined above, it knew the representations were false and/or
misleading. Uponor and its representatives intended that consumers and purchasers
would rely on the false and misleading statements.
55.

Uponor and its agents and distributors made each of the above described

assertions, statements, representations, and warranties with the intent and purpose of
inducing plumbing suppliers, builders, plumbers, and consumers to purchase and install
Uponor’s pex plumbing systems and F1960 Fittings in their properties throughout the
country.

UPONOR’S OMISSIONS REGARDING THE
QUALITY OF ITS F1960 FITTINGS
56.

Uponor also made numerous material omissions and uniformly withheld

important information relating to the design, reliability, and performance of its F 1960
Fittings and pex plumbing systems.
57.

Among these omissions was the failure by Uponor to inform purchasers

and consumers about the tendency for these fittings to fail because of stress corrosion
cracking and/or dezincification and to inform them that Uponor and its suppliers had

-11453288.4
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done little or no testing to determine whether the F1960 Fittings would perform well in
real-world conditions.
58.

Uponor also omitted material information about the limitations of the high

zinc content yellow brass F1960 Fittings including, for example, that the published
literature going back as far as the 1940’s had shown the propensity of that type of brass to
crack and fail through dezincification in even pure water.
59.

Uponor also omitted material information about the limitations of the high

zinc content yellow brass F1960 Fittings including, for example, that the propensity of
that type of brass to crack exponentially increases following rough machining or finish
practices like those used by Uponor and/or its suppliers.
60.

Uponor also omitted material information from consumers about its lack of

quality control or input about the design and manufacturing practices used to make the
F1960 Fittings.
61.

Uponor also omitted material information from consumers about the

availability of materials that were more resistant to dezincification and stress corrosion
cracking than the high zinc content yellow brass used to make the F 1960 Fittings.
62.

Had Uponor not withheld and omitted the above-listed material

information, Plaintiff and class members would not have purchased the F1960 Fittings,
allowed them to be installed in their homes or properties, or purchased homes and
properties with such systems.
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FIELD FAILURES OF UPONOR’S BRASS FITTINGS
63.

Uponor’s brass fittings, including the F1960 Fittings, have failed

prematurely in numerous locations throughout the United States, including in New
Mexico.
64.

Plaintiffs counsel has analyzed Plaintiff’s failed brass fittings and

determined that they are Uponor’s F 1960 Fittings, and that they are defective off the shelf
in that they are susceptible to failure due to dezincification and stress corrosion cracking.
Fittings from Plaintiffs home have been tested by experts in metallurgy and they have
confirmed that the fittings have suffered severe dezincification and metallurgical failure
despite being installed in their intended environment for a relatively short period of time.
65.

In recognition of the problems with its choice of high zinc content brass,

Uponor now offers different materials for use in its pex plumbing systems.
66.

Brass fittings with high zinc content have proven to be a problem for the

entire pex plumbing industry. Failures have been reported in virtually every state and in
systems manufactured by different companies.
67.

Effective in 2011, the National Sanitation Foundation ("NSF")

implemented requirements that brass pex fittings that with more than 15% zinc must pass
industry standard dezincification and stress corrosion cracking tests in order to be listed
by NSF for use in potable water systems. Brass pex fittings, like Uponor’s F1960
Fittings, cannot be installed or comply with local and state plumbing codes without an
NSF approval and listing.

-
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68.

The F 1960 Fittings in Plaintiff’s home and in the properties of the members

of the putative class, do not and could not pass the dezincification and stress corrosion
cracking tests now required by NSF. Uponor could not sell those fittings today because
of their proneness to premature degradation and failure.
69.

Plaintiff’s counsel has had brand-new Uponor F1960 Fittings tested under

the standards required by NSF and those fitting failed the testing. Plaintiff’s counsel has
also had fittings from Plaintiff’s home tested and analyzed and those fittings are defective
and have degraded in approximately two years’ of service in their intended and expected
environment.
PLAINTIFF’S CIRCUMSTANCES
70.

Plaintiff owns a home in Roswell, New Mexico that was built in or around

71.

Plaintiff had his house re-plumbed in or around September 2009. At this

1999.

time, Plaintiff’s plumber installed a new pex plumbing system purchased by Plaintiff’s
plumber through Uponor’s authorized distributor, using Uponor’s F 1960 Fittings.
72.

The new fittings in Plaintiff’s plumbing system are stamped with "F1960"

designations. The plumbing system uses Uponor pex piping.
73.

In or around November or December 2011, Plaintiff hired a contractor to

replace a shower in his home. When the contractor removed the wall covering the
shower’s fittings, the contractor discovered that the fittings had prematurely failed.
74.

The F1960 Fittings manufactured, marketed, and sold by Uponor had

shown signs of premature wear, dezincification, and/or failure after only two years of use.
-14453288.4
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75.

The following photographs demonstrate the premature wear, corrosion

build-up, dezincification, and failure of Plaintiff’s fittings:
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76.

The F1960 Fittings are damaged and have caused damage to Plaintiff’s

other property, including appliances and components of the plumbing system not sold or
manufactured by Uponor.
77.

Plaintiff is now faced with having to re-plumb his home, and has suffered

out-of-pocket loss and damage as a result of the failures of Uponor’s sale of defective
plumbing products.
78.

According to Plaintiff’s plumber, many other homes in the State of New

Mexico have had similar problems with the F 1960 Fittings.
79.

Plaintiff and class members have incurred or are reasonably certain to incur

the cost of repairing their homes because of the failure of the F1960 Fittings, the cost to

-
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repair and replace appliances and other components of their plumbing systems, and the
cost of repairing property damaged by the failure of the F1960 Fittings.
80.

Plaintiff and class members have suffered general and specific

compensatory and contractual damages including, without limitation, consequential,
incidental, loss of use, diminution of value, attorneys’ fees, costs and disbursements.
CLASS ALLEGATIONS
81.

This action has been brought and may be properly maintained as a

nationwide class action pursuant to Fed. R. Civ. P. 23, with respect to Counts I, II, III,
and IV, on behalf of a class defined as follows:
All persons and entities that own a structure physically located in the
United States that contains a potable water pex plumbing system with
F1960 Fittings sold by Uponor or its predecessors (the "class"). Excluded
from the class is Defendant, any entity in which Defendant has a
controlling interest or which has a controlling interest of Defendant, and
Defendant’s legal representatives, assigns and successors.
82.

With respect to Count V only, Plaintiff brings this action on behalf of the

following subclass:
All persons and entities that own a structure physically located in the State
of New Mexico that contains a potable water pex plumbing system with
F1960 Fittings sold by Uponor or its predecessors (the "New Mexico
Class"). Excluded from the class is Defendant, any entity in which
Defendant has a controlling interest or which has a controlling interest of
Defendant, and Defendant’s legal representatives, assigns and successors.
83.

Plaintiff specifically excludes from both classes above any person or entity

that has previously commenced and concluded a lawsuit against Uponor arising out of the
subject matter of this lawsuit, as well as the judge assigned to this case and any member
of the judge’s immediate family.
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84.

Plaintiff specifically includes in the proposed classes, the claims of all

persons or entities, like insurance companies, that have paid for the repair, replacement,
and/or damage caused by prematurely failed F 1960 Fittings sold by Uponor.
85.

The class and New Mexico Class defined above are collectively referred to

as the "Classes."
86.

Plaintiff reserves the right to re-define the Class(es) prior to class

certification.
87.

Members of the Classes are so numerous that their individual joinder is

impracticable. While the precise number is unknown at this time, upon information and
belief, the proposed Classes are comprised of at least thousands of members. The true
number of Class members is likely to be known by Uponor and may be ascertained
through its books and records.
88.

There are numerous questions of law and fact common to Plaintiffs and the

Classes, and those questions predominate over any questions that may affect individual
Class members, including but not limited to:

453288.4

a.

Were Uponor’ s F 1960 Fittings defectively designed;

b.

If so, what is the nature of the design defect;

C.

Were Uponor’s F 1960 Fittings defectively manufactured;

d.

Did Uponor fail to warn consumers that the F1960 Fittings were not
properly tested during the design and development process;

e.

Did Uponor adequately warn consumers about any types of
installations that may cause premature failure of the F 1960 Fittings;
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89.

f.

Did Uponor make fraudulent, false, deceptive, and/or misleading
statements in connection with the sale of its F1960 Fittings,
including those relating to standards and reliability;

g.

Did Uponor omit material information when it sold its F 1960
Fittings;

h.

Did Uponor properly account for foreseeable variations in
installation in the development and design of their F 1960 Fittings;

i.

Did Uponor exercise reasonable care in the design, manufacture, and
testing ofitFl96O Fittings;

j.

Are the F 1960 Fittings progressively deteriorating at an accelerated
rate;

k.

Will the F 1960 Fittings fail prematurely;

1.

Did Uponor deliberately sell or allow the F1960 Fittings to be
distributed after they knew they were failing at an increased rate;

m.

What categories of damages are recoverable for owners of structures
with Uponor’s defective F1960 Fittings; and

n.

Can the class obtain a declaration and injunctive relief.

Plaintiff’s claims are typical of the claims of the Classes. Plaintiff and all

class members have suffered damages as a result of Uponor’s wrongful acts and
misconduct. Uponor engaged in a similar pattern of misconduct towards Plaintiff and all
class members.
90.

Plaintiff will fairly and adequately protect the interests of the Classes.

Plaintiff has retained counsel with substantial experience in prosecuting nationwide
multi-state consumer class actions. Plaintiff and his counsel are committed to
prosecuting this action vigorously on behalf of the Classes, and have the financial
resources to do so. Neither Plaintiff nor his counsel has any interest adverse or
antagonistic to those of the Classes.
-19453288.4
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91.

Plaintiffs and the members of the Classes have all suffered and will

continue to suffer harm and damages as a result of Uponor’s conduct. A class action is
superior to other available methods for the fair and efficient adjudication of the
controversy. Absent a class action, the vast majority of class members likely would not
be in a position to litigate their claims individually and would have no effective remedy
at law through which to vindicate their claims against Uponor and be made whole. Class
treatment of predominating common questions of law and fact would also be superior to
multiple individual actions, in that class treatment would conserve the resources of the
courts and the litigants, and will further efficient adjudication of class member claims.
CAUSES OF ACTION
COUNT I
(Negligence)
92.

Plaintiff realleges the foregoing paragraphs as if fully set forth herein.

93.

Uponor was negligent in failing to use reasonable care when it created,

marketed, and sold its pex plumbing systems with F 1960 Fittings.
94.

As the manufacturer and/or seller of consumer products, Uponor owed a

duty to Plaintiff class members to provide a safe and quality product, and a duty to
provide a product that would perform as advertised. Uponor breached these duties.
95.

The degradation and failure of Plaintiffs F 1960 Fittings has caused damage

to the Uponor system itself as well as other components of the system not sold by
Uponor, appliances, and other property owned by Plaintiff. The degradation of the
system also poses a health risk to occupants of the home. Members of the putative class

-
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have suffered the same or similar damage as a direct result of Uponor’ s defective
products.
96.

As a direct and proximate result of Uponor’s negligence, lack of care, and

other wrongful acts, Plaintiff and class members have and will suffer damages in an
amount to be proven at trial, including, without limitation, actual, consequential and
incidental damages.
COUNT II
(Negligence)
97.

Plaintiff re-alleges the foregoing paragraphs as if fully set forth herein.

98.

As the manufacturer and seller of a consumer product, Uponor had a duty

to provide instructions for proper use of its products.
99.

As the manufacturer and seller of a consumer product, Uponor had a duty

to warn of foreseeable dangers inherent in the proper use of its products and also had a
duty to warn of dangers associated with foreseeable misuse of its products.
100. Uponor became aware through various claims and reports that its F1960
Fittings were subject to premature failures, problems, and deterioration many years ago
and well before it sold the F 1960 Fittings that are installed at Plaintiff’s home.
101. Despite the fact that Uponor knew its high zinc yellow brass fittings were
defective, and would not perform as advertised, warranted or otherwise expressly
represented, Uponor continued to sell its products to the public without correction and, in
fact, concealed from the public the fact that its F 1960 Fittings were defective, not durable
and would begin to fail immediately upon being placed into service.

-21453288.4
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102. Because the plumbing systems sold by Uponor relate to the habitability of
persons’ homes and potentially to the safety of the occupants of those homes, Uponor had
a duty to the consumer and to the public to disclose the defective nature of its product and
not to conceal and suppress the defective nature of the product from Plaintiff and class
members.
103. To this day, Uponor continues in this pattern of concealment and
suppression by deliberately and knowingly misrepresenting to the public the true nature
of the problems with the F1960 Fittings. In fact, many class members are still unaware
that their plumbing system is prematurely failing and will continue to fail due to its
design and manufacturing defects.
104. To the extent that Uponor claims in this lawsuit that the premature failures
of its F 1960 Fittings was the result of characteristics of the water chemistry present in
Plaintiff’s water supply or the class members’ water supplies, Uponor failed to warn of
those characteristics or dangers. As the manufacturer, seller, and distributor of consumer
products, Uponor had a duty to provide such information.
105. To the extent that Uponor claims in this lawsuit that the premature failures
of its F1960 Fittings was the result of characteristics of the water chemistry present in
Plaintiff’s water supply or the class members’ water supplies, Uponor also failed to
provide Plaintiff and class members with any instructions, information, or warnings about
the types of water conditions likely to cause premature failures. As the manufacturer and
seller of consumer products, Uponor had a duty to provide such information.
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106. The degradation and failure of Plaintiff’s F1960 Fittings has caused damage
to the Uponor system itself as well as other components of the system not sold by
Uponor, appliances, and other property owned by Plaintiff. The degradation of the
system also poses a health risk to occupants of the home. Members of the putative class
have suffered the same or similar damage as a direct result of Uponor’s defective
products.
107. As a direct, proximate, and foreseeable result of Uponor’s failure to warn,
Plaintiff and class members have and will suffer damage in an amount to be proven at
trial, including, without limitation, actual, consequential and incidental damages.
COUNT III
(Unjust Enrichment)
108. Plaintiff re-alleges the foregoing paragraphs as if fully set forth herein.
109. Substantial benefits have been conferred on Uponor by Plaintiff and class
members by purchasing the F1960 Fittings, and Uponor has knowingly and willingly
accepted and enjoyed these benefits.
110.

Uponor either knew or should have known that the payments rendered by

Plaintiff and class members were given and received with the expectation that the F 1960
Fittings would perform as represented and warranted. For Uponor to retain the benefit of
the payments under these circumstances is inequitable.
111. Uponor’s acceptance and retention of these benefits under the
circumstances make it inequitable for Uponor to retain the benefit without payment of the
value to Plaintiff and class members.

-
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112. Plaintiffs and class members are entitled to recover from Uponor all
amounts wrongfully collected and improperly retained by Uponor, plus interest thereon.
113. As a direct and proximate result of Uponor’ s wrongful conduct and unjust
enrichment, Plaintiff and class members are entitled to an accounting, restitution from,
and institution of a constructive trust disgorging all profits, benefits, and other
compensation obtained by Uponor, plus attorneys’ fees, costs and interest thereon.
COUNT IV
(Declaratory and Injunctive Relief)
114. Plaintiff realleges the foregoing paragraphs as if fully set forth herein.
115. Plaintiff and class members seek a Court declaration of the following:
a.

The F1960 Fittings have a defect that causes them to prematurely
fail and leak, resulting in water damage to property and the necessity
of the removal and replacement of the F 1960 Fittings;

b.

The F1960 Fittings have a defect in workmanship and material that
causes failures;

C.

Uponor knew of the defects in its F 1960 Fittings;

d.

Uponor shall re-audit and reassess all prior warranty claims
regarding the F1960 Fittings, including claims previously denied in
whole or in part; and

e.

Uponor shall establish an inspection program and protocol to be
communicated to all class members that will require Uponor to pay
for damage caused by its F1960 Fittings and to replace those
systems.
COUNT V
(New Mexico Unfair Trade Practices Act)

116. Plaintiff realleges the foregoing paragraphs as if fully set forth herein.
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117. Plaintiff and members of the New Mexico Class are "persons" under the
UTPA.
118. New Mexico’s Unfair Trade Practices Act, N.M.S.A. § 57-12-3, makes
unfair, deceptive, and unconscionable trade practices in the conduct of any trade or
commerce unlawful.
119. Uponor’s advertising and sale of the F1960 Fittings constitutes "trade" or
"commerce" under the UTPA.
120. Under the UTPA, it is an unfair or deceptive practice to "represent[] that
goods . . . have sponsorship, approval, characteristics, ingredients, uses, benefits or
quantities that they do not have." N.M.S.A. § 57-12-2.
121. By advertising and selling the F1960 Fittings as merchantable and usable
for the plumbing systems of Plaintiff and members of the New Mexico Class, Uponor
represented that the fittings had characteristics they did not have. In fact, the fittings fail
after a relatively short period of use making them unfit for use as plumbing fittings. Such
conduct violates the New Mexico UTPA.
122. "Unconscionable trade practices" are acts or practices in connection with
the sale of any goods that, to a person’s detriment take advantage of the lack of
knowledge, ability, experience or capacity of a person to a grossly unfair degree.
Included within "unconscionable trade practices" are also acts or practices in connection
with the sale of goods that results in a gross disparity between the value received by a
person and the price paid.

-
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123. By advertising and selling the F1960 Fittings as merchantable and usable
for the plumbing systems of Plaintiff and members of the New Mexico Class, Uponor
represented that the fittings had value as a high-quality fitting for plumbing systems.
When Plaintiff and members of the New Mexico Class purchased the fittings, they paid a
price based on the perceived value of a fitting that was of high quality and would last for
a long period of time. Instead, Plaintiff and members of the New Mexico Class received
a defective product that began to fail from the day it was installed. This disparity in price
paid vis--vis value is so great that the sale of these goods with Uponor’s representations
of value violates the New Mexico UTPA as an unconscionable trade practice.
124. Uponor willfully engaged in the conduct that violated the UTPA.
125. Plaintiff and members of the New Mexico Class have sustained damages as
a result of Uponor’ s violations of the New Mexico UTPA in an amount to be determined
at trial.

PRAYER FOR RELIEF
WHEREFORE, Plaintiff, individually and on behalf of all others similarly
situated, prays for relief against Uponor as follows:
1.

Certification of this matter as a class action and appointing Plaintiff and his

counsel to represent the classes defined above;
2.

Compensation for all damages suffered by Plaintiff and the classes defined

3.

Treble damages for damages suffered by Plaintiff and the New Mexico

above;

class for violations of the New Mexico UTPA;
-
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4.

An award of reasonable attorneys’ fees and costs and disbursements

incurred herein;
5.

Enjoining Uponor from denying warranty claims for failed F 1960 Fittings;

6.

Enjoining Uponor from selling high zinc brass F 1960 Fittings;

7.

Declaring the rights and obligations of the parties as prayed for; and

8.

Such other and further relief as the Court deems just and equitable.
JURY TRIAL DEMANDED

Plaintiff hereby demands a jury trial for all individual and class claims so triable.
Dated: January 31, 2012

LOCKRIDGE GRINDAL NAUEN, P.L.L.P.

Robert K. Shelqui , MN #213 lox
Eric N. Linsk, MN #0388827
100 Washington Avenue South, Suite 2200
Minneapolis, MN 55401-2197
Telephone: (612) 339-6900
rshelquistlocklaw.com
rnlinsk@locklaw.com
BERGER & MONTAGUE, P.C.
Shanon J. Carson, PA #85957
Patrick F. Madden, PA#309991
1622 Locust St.
Philadelphia, PA 19103
Telephone: (215) 875-4656
scarson@bm.net
pmadden@bm.net
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LARSON KING, LLP
Shawn M. Raiter, MN #240424
2800 Wells Fargo Place
30 East 7th Street
St. Paul, MN 55101
Telephone: (651)312-6500
sraiter(1arsonking.com
CUNEO GILBERT & LADUCA, LLP
Charles J. LaDuca, NY #3975927
507 C Street, N.E.
Washington, DC 20002
Telephone: (202) 789-3960
CharlesL@cuneolaw.com
AUDET & PARTNERS, LLP
Michael A. McShane, CA #127944
221 Main Street, Suite 1460
San Francisco, CA 94105-1906
Telephone: (415) 568-2555

MMcShane@audetlaw. corn

Attorneys for Plaintiff
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MINNESOTA
TIM GEORGE, CHARLES and JAMIE
GIBBS; WILLIAM and CORIE CONNELLY;
GALEN and LESLIE SATTERLEE; GAIL
HENRICHSEN; DUSTIN and MARTHA
BARNETT; DAVE and HOLLY MARCUS;
KELLY BABB and GARY AND ELSA
OVERSTREET, individually and on behalf of
those similarly situated,

Civ. Case No. 12-249 (ADM/JJK)

CONSOLIDATED AMENDED CLASS
ACTION COMPLAINT

Plaintiffs,
v.
UPONOR CORPORATION;UPONOR
GROUP; UPONOR, INC.; WIRSBO
COMPANY; and UPONOR WIRSBO
COMPANY
Defendants.
Plaintiff TIM GEORGE, CHARLES and JAMIE GIBBS; WILLIAM and CORIE
CONNELLY; GALEN and LESLIE SATTERLEE; GAIL HENRICHSEN; DUSTIN and
MARTHA BARNETT; DAVE and HOLLY MARCUS; KELLY BABB and GARY and ELSA
OVERSTREET, (collectively “Plaintiffs”), individually and on behalf of all others similarly
situated, through their undersigned counsel, bring this class action against the Uponor
Defendants: Uponor Inc., (successor to Uponor North America, Inc.), Wirsbo Company, Uponor
Wirsbo, Inc., Uponor Corporation and Uponor Group (collectively “Defendants” or “Uponor”).
The following allegations are based on personal knowledge as to Plaintiffs’ own conduct and are
made on information and belief as to the acts of others.
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NATURE OF THE ACTION
1.

Plaintiffs bring this matter individually and on behalf of those similarly situated in

a nationwide class action and also on behalf of all owners of homes and buildings in New
Mexico, Arizona and California with plumbing systems utilizing high zinc content yellow brass
potable water plumbing system components manufactured by and/or on behalf of the Uponor
entities, including, but not limited to, those components manufactured in conformance with
ASTM F877, F1960 and/or F2080 (collectively “Components”), as well as any person or entity
who has paid for repairs or damage caused by the failure of the Components, which are
defective.
2.

All Plaintiffs and the classes have been damaged as a result of the design,

development, advertisement, marketing, and sale of the Components.
3.

Uponor has sold its Components for PEX plumbing systems throughout the

United States.
4.

Uponor warranted and advertised that its PEX plumbing systems with brass

Components had a lengthy warranty that expressly covered consequential damages arising from
leaks or failures in the plumbing systems.
5.

Uponor has warranted and advertised its brass Components as “proven,”

“carefully engineered,” “reliable,” and resistant to corrosion.
6.

These representations, however, proved untrue when Uponor’s brass Components

began to prematurely fail across the country. These failures resulted in substantial damage to
property other than the plumbing systems themselves. These failures have resulted or will result
in the leaching of impermissible amounts of lead into the potable-water-delivery systems and
substantial damage to property other than the Components themselves prior to the Components
reaching their useful life.
-2-
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7.

Plaintiffs and the classes they seek to represent have suffered damage as a result

of owning homes and buildings with defective Components.
8.

The failures of the Components have and will in the future cause water leaks.

These leaks have and will in turn cause extensive damage to other property including the homes,
buildings, and personal property of the owners.
9.

Plaintiffs, individually and on behalf of all those similarly situated, seek damages

arising from and proximately caused by Uponor’s wrongful conduct, as well as declaratory and
injunctive relief, as set forth below.
PARTIES
10.

Plaintiff Tim George (“Mr. George”) is the owner of residential property in

Roswell, New Mexico.

Plaintiffs’ property has a plumbing system utilizing Uponor’s

Components. Plaintiff George, individually and on behalf of all others similarly situated, brings
this class action on behalf of all owners of homes and buildings nationwide and in addition as to
a subclass for New Mexico owners of homes and buildings as well as any person or entity who
has paid for repairs or damage caused by the failure of the Components which are defective
plumbing systems utilizing Uponor brass Components.

a.

Plaintiff George owns a home in Roswell, New Mexico that was built in or
around 1999.

b.

George had his house re-plumbed in or around September 2009. At this
time, Plaintiffs’ plumber installed a new PEX plumbing system purchased
by Mr. George’s plumber through Uponor’s authorized distributor, using
Uponor’s Components.

c.

The new fittings in Plaintiffs’ plumbing system are stamped with “F1960”
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designations. The plumbing system uses Uponor PEX piping.

d.

In or around November or December 2011, Plaintiff hired a contractor to
replace a shower in his home. When the contractor removed the wall
covering the shower’s fittings, the contractor discovered that the fittings
had prematurely failed.

e.

The Components manufactured, marketed, and sold by Uponor had shown
signs of premature wear, dezincification, and/or failure after only two
years of use.

f.

The following photographs demonstrate the premature wear, corrosion
build-up, dezincification, and failure of Plaintiffs’ fittings:
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g.

According to Mr. George’s plumber, many other homes in the State of
New Mexico have had similar problems with the Components.

11.

Plaintiffs CHARLES and JAMIE GIBBS, WILLIAM and CORIE CONNELLY,

GALEN and LESLIE SATTERLEE, GAIL HENRICHSEN, DUSTIN and MARTHA
BARNETT, DAVE and HOLLY MARCUS, and KELLY BABB (collectively “Arizona
Plaintiffs”). The following Arizona Plaintiffs are citizens of the State of Arizona and owners of
residential properties that 1) utilized the Defendants’ high zinc content yellow brass portable
water plumbing Components and 2) are located in Arizona:
a. Plaintiffs, CHARLES and JAMIE GIBBS, are owners of a home located at
4107 E Ravenswood Dr., Gilbert, Arizona.
b. Plaintiffs, WILLIAM and CORIE CONNELLY, are owners of a home
located at 3459 E. Arianna, Gilbert, Arizona.
c. Plaintiffs, GALEN and LESLIE SATTERLEE, are owners of a home located
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at 1877 West Macaw Drive, Chandler, Arizona.
d. Plaintiff, GAIL HENRICHSEN, is an owner of a home located at 21803 N.
Kirkland Drive, Maricopa, Arizona.
e. Plaintiffs, DUSTIN and MARTHA BARNETT, are owners of a home located
at 43689 W. Cahill Drive, Maricopa, Arizona.
f.

Plaintiffs, DAVE and HOLLY MARCUS, are owners of homes located at

16417 South 28th Avenue, Phoenix, Arizona and 42164 W. Rummy Road, Maricopa, Arizona.
g. Plaintiff, KELLY BABB, is an owner of a home located at 34530 North
Hariana Road, San Tan Valley, Arizona.
12.

The following photographs from the home of the Gibbs’ demonstrate the

premature wear, corrosion build-up, dezincification, and failure of Plaintiffs’ fittings:

-6-

CASE 0:12-cv-00249-ADM-JJK Document 103 Filed 05/24/13 Page 7 of 50

13.

Plaintiffs GARY and ELSA OVERSTREET (“Overstreet Plaintiffs’) are

California residents and owners of a single-family home located at 33590 Eugenia Lane,
Murrieta, California. The home was originally sold under a purchase agreement that was signed
by the seller on or after January 1, 2003.

Plaintiffs Gary Overstreet and Elsa Overstreet,

individually and on behalf of all others similarly situated residential property owners bring this
action on behalf of the nationwide class and a sub-class of California property owners. The
Overstreet Plaintiffs are excused from complying with any and all procedures contained within
Title 7, Chapter 4 of the California Civil Code pre-litigation process, pursuant to California Civil
Code section 931, which states "[a]s to any class action claims that address solely the
incorporation of a defective component into a residence, the named and unnamed class members
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need not comply with" Title 7, Chapter 4.
14.

Defendant Uponor Inc., successor to Uponor North America, Inc., Wirsbo

Company, and Uponor Wirsbo, Inc., is an Illinois corporation with its principal place of business
in Minnesota. Defendant is in the business of advertising, warranting, manufacturing, and
selling plumbing components, including the Components.
15.

Plaintiffs are informed and believe and thereupon allege that at all times relevant

hereto, Defendant UPONOR CORPORATION is a Finnish corporation that is responsible for the
design, manufacture, and/or distribution of the defective high-zinc-content brass Wirsbo/Uponorbrand potable-water-delivery system described herein, both directly and indirectly, by and
through its alter egos, members, agents and collective business enterprise partners, including, but
not limited to UPONOR, INC.
16.

Plaintiffs are informed and believe and thereupon allege that at all times relevant

hereto, Defendant UPONOR GROUP is a Finnish corporation that is responsible for the design,
manufacture, and/or distribution of the defective high-zinc-content brass Wirsbo/Uponor-brand
potable-water-delivery system described herein, both directly and indirectly, by and through its
alter-egos, members, agents, predecessors-in-interest and/or other representatives.
17.

UPONOR CORPORATION’S subsidiaries, UPONOR GROUP; UPONOR, INC.;

WIRSBO COMPANY; and UPONOR WIRSBO COMPANY, perform functions that are
compatible with and assist UPONOR CORPORATION in the pursuit of its own business.
18.

UPONOR, INC., UPONOR CORPORATION, UPONOR GROUP; WIRSBO

COMPANY, and UPONOR WIRSBO COMPANY, are referenced as “Defendant” or “Uponor”
or “Uponor Defendants.”
19.

UPONOR forms a worldwide group or conglomerate of interrelated companies,

-8-

CASE 0:12-cv-00249-ADM-JJK Document 103 Filed 05/24/13 Page 9 of 50

with UPONOR CORPORATION at the apex, that are commonly engaged in the line of business
that is designing, developing, testing, manufacturing, distributing, supplying, marketing, selling,
and warranting plumbing and climate-control products for the construction and public utility
industries.
20.

But for the existence of its subsidiaries, UPONOR CORPORATION would have

to undertake to perform substantially similar services as those undertaken by its subsidiaries.
UPONOR CORPORATION exerts control over its subsidiaries that is so pervasive and continual
that they may be considered the agents, members, alter egos, or instruments of one another and
especially their apex company, UPONOR CORPORATION, regardless of the maintenance of
corporate formalities.
21.

Plaintiffs are informed and believe that the familial UPONOR and other

Defendants operate as a corporate group, single common economic unit and collective enterprise
in violation of law and/or duty to Plaintiffs herein, are and were the alter egos of one another and
the court or jury should disregard their corporate forms and fictions on grounds of fundamental
equity and fairness.
JURISDICTION AND VENUE
22.

This Court has personal jurisdiction over Defendant Uponor because Uponor’s

principal place of business is located in this District.
23.

This Court has subject matter jurisdiction over this action because there are more

than 100 Class members residing in multiple states, and the amount in controversy exceeds Five
Million Dollars ($5,000,000.00).
24.

Venue is proper because Uponor’s principal place of business is in this District.

Moreover, a substantial part of the events and omissions giving rise to the action occurred in this
District.
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CASE 0:12-cv-00249-ADM-JJK Document 103 Filed 05/24/13 Page 10 of 50

25.

This Court has jurisdiction over Defendants Uponor Corporation and Uponor

Group because they are the alter ego of their subsidiaries and/or their subsidiaries are its
members, agents, and/or predecessors-in-interest. The Defendants act as a single, collective, and
common business enterprise for Defendant Uponor Corporation’s own business. There is such a
unity of ownership and interest between Defendants Uponor Corporation, Uponor Group and the
other Defendants and subsidiaries that the ownership and interest of one is inseparable from the
other.

Adherence to the corporate fiction would sanction fraud and promote injustice.

Defendants Uponor Corporation and Uponor Group exert control over their subsidiaries that is so
pervasive and continual that the subsidiaries may be considered their individual agents,
members, or instruments. But for this important relationship, Defendant Uponor Corporation
and Uponor Group would have to undertake to perform substantially similar services as their
subsidiaries, and each of them.
FACTUAL ALLEGATIONS
26.

Uponor sells various plumbing products including PEX plumbing systems and

their components, which include brass plumbing fittings.
27.

PEX is an acronym for cross-linked polyethylene.

Polyethylene is the raw

material and the "X" in the generic name “PEX” refers to the cross-linking of the polyethylene
across its molecular chains.
28.

For decades, plumbers and homeowners used copper piping for potable water

plumbing systems. Copper is and has been accepted by virtually all plumbing codes throughout
the United States.
29.

In the 1980s, plumbing system manufacturers in the United States began selling

and plumbers began installing potable water plumbing systems with tubing made from
polybutylene plastic. Plumbing systems using tubing made from polybutylene plastic were
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touted by manufacturers as being easier to install, cheaper, and longer-lasting than copper
plumbing systems.
30.

Polybutylene plumbing systems, however, quickly proved to be poorly conceived,

designed and manufactured systems, and began to fail prematurely in the field, causing
substantial property damage.

A substantial amount of litigation ensued as a result of the

widespread, premature failure of polybutylene plumbing systems. Several class actions were
filed and settlements in those cases exceeded $1.5 billion.
31.

At least partially in response to the failure of polybutylene plumbing systems,

virtually all manufacturers ceased manufacturing polybutylene plumbing systems for sale in the
United States.

In addition, most plumbing codes eventually prohibited the installation of

polybutylene plumbing systems.
32.

Following the demise of polybutylene systems, Uponor and other companies

began selling alternative, non-copper plumbing products in the United States.
33.

Specifically, Uponor marketed and sold plumbing systems using PEX tubing for

use in residential and commercial settings.
34.

Uponor touted its PEX plumbing systems as being easier to install, cheaper and

longer-lasting than copper plumbing systems.

UPONOR BRASS COMPONENTS
35.

Uponor sells a PEX plumbing system utilizing brass Components that purportedly

conformed to ASTM standards F877, F1960, and F2080.
36.

The brass used in these fittings is an alloy primarily composed of copper and zinc.

37.

Uponor’s Components are easily identified by product markings and stamps on

the fittings. Uponor sold these systems under a number of different trade names including
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“ProPex” and “AquaPex” plumbing systems.
38.

Uponor was negligent in selling the Components for a number of reasons,

including their decision to actively market, promote, and sell fittings made from brasses with
high zinc content, known as “yellow brass.”
39.

“High zinc content” means that the brass is made up of more than 15% zinc

and/or is not otherwise treated to resist dezincification. Dezincification is a chemical process
during which the zinc is removed from the brass alloy when the alloy is exposed to water – the
very substance these fittings are intended to convey. As a result, high zinc content brass
plumbing components, including the Components, become porous, brittle and blocked with zinc
oxide, zinc carbonate and other byproducts of the deterioration of these fittings. This reaction
restricts water flow, reduces water pressure, reduces the strength of the material, causes
corrosion, cracks and leaks, and, more generally, causes the brass fittings to prematurely fail.
40.

Uponor knew or should have known that the brass alloy used for the Components

it sold and marketed made the Components susceptible to premature failure through various
processes like dezincification and stress corrosion cracking.
41.

Uponor knew or should have known that the fitting design, PEX system design,

and choice of brass alloy also made the brass Components susceptible to premature failure
through stress corrosion cracking and/or dezincification.
42.

Uponor knew or should have known that the manufacturing process used for the

brass Components left residual stress and machining imperfections that would cause premature
failure through stress corrosion cracking and/or dezincification.
43.

The design, materials choices, and manufacturing practices of the brass fittings

marketed and sold by Uponor have created a product that is defective and begins to fail on its
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first day of use, even if perfectly installed in its intended environment.
44.

Because of their defective design and manufacture, Uponor’s Components,

including those installed at Plaintiffs’ homes, failed in their intended purpose.
45.

Because of their defective design and manufacture, Uponor’s Components are

inherently defective and are substantially certain to fail within the express warranty provided
with the Components and/or within the useful life of the Components.
46.

Plaintiff and class members own, have installed, or have paid for damages caused

by Uponor’s defective Components that have already failed and are in the process of failing
prematurely and thus have suffered or are reasonably certain to suffer actual injury well in
advance of the warranted and expected life of the product. These damages include, without
limitation, dezincification, corrosion, plumbing blockages, reduced and/or restricted water flow,
reduced water pressure, loss of function, loss of structural integrity, cracks, weeps, leaks, system
failures, and damage to other property, appliances and components.
47.

The degradation of the Uponor Components has caused damage to Plaintiffs’

property other than the plumbing system sold by Uponor. For example, the dezincification
process damages other components of the plumbing system not sold by Uponor like fixtures as
well as appliances like water heaters, ice makers, water treatment systems, dishwashers, and
clothes-washing machines by depositing damaging scale and buildup on those components.
LACK OF TESTING OF THE COMPONENTS
48.

Contrary to statements made in its advertising and marketing, Uponor did not test

and did not ensure that the Components had been tested in their anticipated environments before
selling them to the public. Uponor also failed to require its suppliers to perform such testing.
49.

Uponor did not “end-use” test the Components in PEX plumbing systems and

instead used various assumptions when choosing or specifying their design and materials. Such
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a practice violates engineering and manufacturing standards and accepted practice.
50.

Uponor and/or its suppliers also conducted inadequate testing on the Components

and failed to test things that they knew or should have known would lead to premature failure of
the Components.
51.

Uponor and/or its suppliers also failed to investigate or test whether well-known

and expected water conditions would lead to premature failure of the Components.
MISLEADING REPRESENTATIONS AND ADVERTISING
52.

Uponor falsely advertised that its PEX plumbing systems, including the

Components, were reliable despite never testing and determining the reliability of the product in
real world conditions.
53.

Plaintiff and his representatives and class members believed, based on Uponor’s

representations, that Uponor designed, manufactured, and quality-controlled the Components.
Plaintiff and class members would not have purchased or used the Components if they had
known the truth about the design, manufacturing, and quality-control of the Components.
54.

When Uponor and its representatives represented that the Components conformed

to ASTM F877, F1960 or F2080 standards, that they had been tested for normal use, and that
they were fit for use as plumbing fittings, Uponor knew or should have known that the
representations were false and/or misleading.
55.

Uponor and its representatives intended that consumers and purchasers of the

plumbing systems using the Components would rely on the false and misleading statements.
56.

The plumber that installed the plumbing system at Plaintiff George’s home in fact

received and relied on such representations in its decision to purchase and install Uponor’s
Components.
57.

Uponor also falsely stated in its advertising brochures and website listings
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that the Components complied with ASTM F877, F1960 and F2080. For example, in
Uponor’s 2008 submittal information for several types of brass PEX fittings, Uponor lists
ASTM F1960 under “Standards.”

See, e.g., http://goo.gl/rlizv; http://goo.gl/HkxV7;

andhttp://goo.gl/J3PFm .
58.

Additionally, these submittals state that the brass fittings are “available for use in

hot and cold domestic water systems.”
59.

In addition to its representations made in advertising materials and on websites,

the Components sold by Uponor had a stamp on the side of the fitting that indicated that they
conformed to ASTM F877, F1960 and F2080. When a product or packaging is marked with the
ASTM designation F877, F1960 or F2080, the product is represented to have been manufactured,
tested, inspected, and sampled in accordance with F877, F1960 or F2080 and has been found to
meet F877, F1960 or F2080 requirements.
60.

Uponor’s fittings, however, did not comply with various aspects of the F877,

F1960 or F2080 requirements including alloy composition and dimensions. Uponor knew or
should have known that its advertising statements about compliance with ASTM standards were
false and misleading. Uponor knew or should have known that its certification of compliance
with ASTM standards by stamping those designations on the fittings were false.
61.

At all times and in all communications with consumers, suppliers, and

contractors, Uponor and its representatives knowingly misled consumers into believing that the
Components complied with ASTM standards. Plaintiff, his representatives, and other consumers
relied on these misrepresentations because the Components could not have been used in potable
water systems in the United States without compliance with those standards and because making
these fittings from an alloy that would prematurely degrade in water was a material fact in the
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purchase decisions of any reasonable consumer or contractor. Uponor, therefore, passed off its
Components as being of a particular quality, standard, or grade that they were in fact not.
62.

Uponor also falsely advertised and represented that its PEX plumbing systems

and Components had been subject to decades of “rigorous testing.” It thus falsely marketed and
warranted the Components as being extensively tested, and that based on the results of those
tests, they were properly designed, developed, marketed, and manufactured so as to perform
adequately, reliably and as represented.
63.

Uponor also falsely marketed its PEX plumbing systems with statements such as

“[l]eaks are not a concern with Uponor PEX where the system is properly installed.”
64.

Uponor also falsely marketed and warranted that its PEX plumbing systems were

superior to copper plumbing systems.
65.

When Uponor and its representatives made each of the affirmative

misrepresentations outlined above, it knew the representations were false and/or misleading.
Uponor and its representatives intended that consumers and purchasers would rely on the false
and misleading statements.
66.

Uponor and its agents and distributors made each of the above described

assertions, statements, representations, and warranties with the intent and purpose of inducing
plumbing suppliers, builders, plumbers, and consumers to purchase and install Uponor’s PEX
plumbing systems and Components in their properties throughout the country.
UPONOR’S OMISSIONS REGARDING THE
QUALITY OF ITS COMPONENTS
67.

Uponor also made numerous material omissions and uniformly withheld

important information relating to the design, reliability, and performance of its Components and
PEX plumbing systems.
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68.

Among these omissions was the failure by Uponor to inform purchasers and

consumers about the tendency for these fittings to fail because of stress corrosion cracking and/or
dezincification and to inform them that Uponor and its suppliers had done little or no testing to
determine whether the Components would perform well in real-world conditions.
69.

Uponor also omitted material information about the limitations of the high zinc

content yellow brass Components including, for example, that the published literature going back
as far as the 1940’s had shown the propensity of that type of brass to crack and fail through
dezincification in even pure water.
70.

Uponor also omitted material information about the limitations of the high zinc

content yellow brass Components including, for example, that the propensity of that type of brass
to crack exponentially increases following rough machining or finish practices like those used by
Uponor and/or its suppliers.
71.

Uponor also omitted material information from consumers about its lack of

quality control or input about the design and manufacturing practices used to make the
Components.
72.

Uponor also omitted material information from consumers about the availability

of materials that were more resistant to dezincification and stress corrosion cracking than the
high zinc content yellow brass used to make the Components.
73.

Had Uponor not withheld and omitted the above-listed material information,

Plaintiff and class members would not have purchased the Components, allowed them to be
installed in their homes or properties, or purchased homes and properties with such systems.
FIELD FAILURES OF UPONOR’S BRASS FITTINGS
74.

Uponor’s brass fittings, including the Components, have failed prematurely in
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numerous locations throughout the United States, including in New Mexico, Arizona, and
California.
75.

Plaintiffs’ counsel has analyzed Plaintiffs’ failed brass fittings and determined

that they are Uponor’s Components, and that they are defective off the shelf in that they are
susceptible to failure due to dezincification and stress corrosion cracking.

Fittings from

Plaintiffs’ homes have been tested by experts in metallurgy and they have confirmed that the
fittings have suffered severe dezincification and metallurgical failure despite being installed in
their intended environment for a relatively short period of time.
76.

In recognition of the problems with its choice of high zinc content brass, Uponor

now offers different materials for use in its PEX plumbing systems.
77.

Brass fittings with high zinc content have proven to be a problem for the entire

PEX plumbing industry. Failures have been reported in virtually every state and in systems
manufactured by different companies.
78.

Effective in 2011, the National Sanitation Foundation (“NSF”) implemented

requirements that brass PEX fittings that with more than 15% zinc must pass industry standard
dezincification and stress corrosion cracking tests in order to be listed by NSF for use in potable
water systems. Brass PEX fittings, like Uponor’s Components, cannot be installed or comply
with local and state plumbing codes without an NSF approval and listing.
79.

The Components in Plaintiffs’ homes and in the properties of the members of the

putative class, do not and could not pass the dezincification and stress corrosion cracking tests
now required by NSF. Uponor could not sell those fittings today because of their proneness to
premature degradation and failure.
80.

Plaintiffs’ counsel has had brand-new Uponor Components tested under the
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standards required by NSF and those fitting failed the testing. Plaintiffs’ counsel has also had
fittings from Plaintiffs’ homes tested and analyzed and those fittings are defective and have
degraded in approximately two years’ of service in their intended and expected environment.
81.

Brass is an alloy primarily composed of copper and zinc. High zinc-content brass

Components installed and used as part of the plumbing systems in Plaintiffs’ homes are
corroding due to a well-known chemical reaction called dezincification. “High zinc content”
means a copper alloy having a zinc content percentage of the overall weight of the Components
on average between 32%-42% and not otherwise treated to resist dezincification.
Dezincification is a form of selective leaching or removal of an element (zinc) from the brass
alloy by corrosion.

As a result, the high-zinc-content brass Components also leach

impermissible amounts of lead into the potable water, become porous, brittle, and/or blocked
with zinc oxide and/or zinc carbonate, inevitably leading to restricted water flow and/or pressure,
reduced material strength, corrosion, cracks, and/or leaks. Therefore, specification, installation
and use of high-zinc-content brass Components in the class members’ homes and buildings cause
substantial injury/damage to the members by damaging and impairing the ability of the plumbing
system to effectively operate as a potable-water-delivery system and results in the leaching of
impermissible amounts of lead into the potable-water-delivery systems.
82.

Defendants knew or should have known that the high-zinc content brass alloy

used for the Components they sold and marketed made the Components such that they have
and/or will prematurely fail and leach impermissible levels of lead into the potable water.
83.

The design, materials choices, and manufacturing practices of the high zinc

content yellow brass Components marketed and sold by Defendants have created a product that
is defective and begins to fail and leach impermissible levels of lead into the potable water on its
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first day of use, even if perfectly installed in its intended environment.
84.

Because of their defective design and manufacture, the Components, including

those installed at Plaintiffs’ homes, have failed in their intended purpose.
85.

Because of their defective design and manufacture, the Components are

inherently unsafe, defective and are substantially certain to fail within the express warranty
provided with the Components and/or within the expected useful life of the Components.
86.

Because of the Components’ defective design and manufacture, the homes and

buildings, including those belonging to the Plaintiffs, have failed in their intended purpose as
habitable dwellings.
87.

Because of the Components’ defective design and manufacture, the homes and

buildings, including those belonging to the Plaintiffs, are inherently unsafe, defective and are
substantially certain to fail within the express warranty provided with the homes and/or within
the expected useful life of the properties.
88.

Plaintiffs and class members own, have installed, or have paid for damages

caused by the defective Components that have already failed and are in the process of failing
prematurely and thus have suffered or are reasonably certain to suffer actual injury well in
advance of the warranted and expected life of the Components and the homes and buildings.
These damages include, without limitation, dezincification corrosion, the leaching of zinc and
lead into the potable water, plumbing blockages, reduced and/or restricted water flow and water
pressure, loss of function, loss of structural integrity, cracks, weeps, leaks, systems failures, and
damage to other property, appliances and components.
89.

The degradation of the Components has caused damage to Plaintiffs’ property

other than the Components sold by the Defendants. For example, the dezincification process
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damages other components of the plumbing system not sold by the Defendants like fixtures as
well as appliances such as water heaters, ice makers, water treatment systems, dishwashers and
clothes-washing machines by depositing damaging scale and buildup on those components and
the leaching of impermissible amounts of lead into the potable-water-delivery systems.
90.

Plaintiffs are informed, believe, and thereupon allege that at all times relevant

herein, Defendants were the predecessors, successors-in-interest and/or alter egos of one another
in doing the things alleged herein and in so doing were acting in the scope of their respective
authority and agency.
91.

Plaintiffs are informed, believe, and thereupon allege that the high-zinc content

brass Component deficiencies and defective conditions have proximately caused damage to the
Plaintiffs and the class. The blatant manifestations of this dezincification injury include the
dezincification corrosion itself, leaching lead into the potable-water-delivery system, plumbing
blockages, reduced water flow and/or pressure, loss of function, loss of structural integrity,
cracks, weeps, leaks, system failures, and/or damage to other property, appliances, and
components. Plaintiffs are informed and believe that these damages are pervasive and exist in
the homes.
92.

The homes may have suffered damages in other ways and to other extents not

presently known to Plaintiffs, and not specified above. Plaintiffs reserve the right to amend this
Complaint upon discovery of any additional damages not referenced herein, and/or to present
evidence of the same at the time of trial of this action.
93.

Plaintiffs allege and assert that their claim of defective construction and this legal

action have all been brought in a timely manner and within the statute of limitations and repose
periods, if applicable.
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94.

The Components are damaged and have caused damage to Plaintiffs’ other

property, including appliances and components of the plumbing system not sold or manufactured
by Uponor.
95.

Plaintiffs are now faced with having to re-plumb their homes, and have suffered

out-of-pocket loss and damage as a result of the failures of Uponor’s sale of defective plumbing
products.
96.

Plaintiffs and class members have incurred or are reasonably certain to incur the

cost of repairing their homes because of the failure of the Components, the cost to repair and
replace appliances and other components of their plumbing systems, and the cost of repairing
property damaged by the failure of the Components.
97.

Plaintiffs and class members have suffered general and specific compensatory and

contractual damages including, without limitation, consequential, incidental, loss of use,
diminution of value, attorneys’ fees, costs and disbursements.
PARTICULAR FACTUAL ALLEGATIONS AS TO CALIFORNIA
BUILDING OWNERS
98.

The Overstreet Plaintiffs are the owners of a home located in the State of

California.
99.

Plaintiffs’ home contains defective yellow brass fittings as components of the

plumbing lines installed at the time of original construction, which were manufactured by
Uponor and supplied by Uponor.
100.

Items referred to herein as “yellow brass fittings” are those with a material base

with a zinc content in excess of 15 percent and include products manufactured and sold by
Uponor as defined herein and include those sold under the names Pro PEX, and any other trade
names by Uponor including connections, brass couplings, brass elbows, brass tees, brass
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reducing tees, brass male threaded adapters, brass female threaded adapters, brass sweat
adapters, multi-port tees, brass fitting adapters, drop ear brass elbows, and brass swivel faucet
adapters using the configuration of the Components.
101.

The original purchase agreement for the original sale of Plaintiffs’ home and for

the original sale of the homes of the California class members by the original sellers were signed
on or after January 1, 2003.
102.

Individual product manufacturers and material suppliers are subject to an action

for recovery of damages for the violation of the standards enumerated in California Civil Code
section 895 et seq., which includes California Civil Code section 896(a)(15), for defective yellow
brass fittings which are components of the plumbing lines of Plaintiffs' home at the time of
original construction.
103.

The yellow brass fittings which were manufactured or distributed and supplied by

Uponor are corroding through various processes of dezincification so as to impede the useful life
of the plumbing system of Plaintiffs’ home and Plaintiffs bring this action pursuant to California
Civil Code section 895 et seq. for the violation of the building standards contained at California
Civil Code section 896(a)(15).
104.

Between 2000 to the date of the filing of this action, the Uponor, individually and

collectively, acted in the capacity and engaged in the business of a manufacturer and material
supplier of defective yellow brass fittings which were components incorporated at the time of
original construction into the plumbing lines of Plaintiffs' home.
105.

Uponor was negligent in the design and manufacture of the yellow brass fittings

for a number of reasons, including Uponor’s choice of a high-zinc content brass alloy as the
material used for the yellow brass fittings.
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106.

Uponor knew or should have known that the brass alloy chosen for the yellow

brass fittings made the fittings susceptible to corroding through various processes of
dezincification.
107.

The yellow brass fittings fail their intended purpose because of the defective

design and manufacture.
108.

Plaintiffs have incurred and, during the pendency of this action, will incur

expenses for attorney’s fees and costs herein. Such attorney’s fees and costs are necessary for
the prosecution of this action and will result in a benefit to each of the members of the class.
This action will result in the enforcement of important rights supported by strong public policy
affecting the public interest which will confer a significant benefit on the general public and a
large class of persons, where the necessity and financial burden of private enforcement are such
as to make the award appropriate, and where such fees should not in the interest of justice be
paid out of the recovery, pursuant to California Code of Civil Procedure section1021.5.
109.

Plaintiffs were also required to retain the services of experts and consultants to

investigate the violations of the building standard contained at California Civil Code section
896(a)(15) and seek damages for investigative costs pursuant to California Civil Code section
944.
CLASS ALLEGATIONS
110.

This action has been brought and may be properly maintained as a nationwide

class action by all the plaintiffs pursuant to Fed. R. Civ. P. 23, on behalf of a nationwide class
defined as follows:
All persons and entities that own a structure physically located in the United
States that contains a potable water PEX plumbing system with the Components
sold by Uponor or its predecessors (the “class”). Excluded from the class are
Defendant, any entity in which Defendant has a controlling interest or which has a
controlling interest of Defendant, and Defendant’s legal representatives, assigns
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and successors.
111.

Plaintiff George also brings this action on behalf of the following New Mexico

subclass:
All persons and entities that own a structure physically located in the State of
New Mexico that contains a potable water PEX plumbing system with
Components sold by Uponor or its predecessors (the “New Mexico Class”).
Excluded from the class is Defendant, any entity in which Defendant has a
controlling interest or which has a controlling interest of Defendant, and
Defendant’s legal representatives, assigns and successors.
112.

The Arizona Plaintiffs also allege a sub-class that consists of all owners of homes

and buildings in Arizona, that had installed the Defendants’ high zinc content yellow brass
potable water plumbing Components (hereinafter “Arizona Sub-Class”):
All persons and entities that own a structure physically located in the State of
Arizona that contains a potable water PEX plumbing system with Components
sold by Uponor or its predecessors (the “Arizona Class”). Excluded from the
class is Defendant, any entity in which Defendant has a controlling interest or
which has a controlling interest of Defendant, and Defendant’s legal
representatives, assigns and successors.
113.

The California Plaintiffs Gary and Elsa Overstreet also allege a sub-class of

California homeowners as follows:
All persons and entities that own a structure physically located in the State of
California that contains a potable water PEX plumbing system with Components
sold by Uponor or its predecessors (the “California Class”). Excluded from the
class is Defendant, any entity in which Defendant has a controlling interest or
which has a controlling interest of Defendant, and Defendant’s legal
representatives, assigns and successors.
114.

The National Class, New Mexico Sub-Class, Arizona Sub-Class and California

Sub-Class are collectively referred to as “Classes”.
115.

The story of this single, defective product is the same for each of the proposed

Classes and class members. Because the proposed class members’ claims arise from the same
course of events, identical issues of liability, causation, negligence, strict liability, and breach are
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shared by and between each of them and the claims of the Plaintiffs are typical of the claims of
the putative class members and could be sought by any of them.
116.

Plaintiffs are fair and adequate representatives for these proposed Classes because

they do not have any claims that are antagonistic to the claims of the putative class members.
117.

The claim of each individual class member is for a relatively small monetary

amount, approximately $15,000 (including an estimated cost-to-repair, reasonable attorney’s fees
and costs), and most of the class members are natural persons who do not regularly engage in
litigation. Plaintiffs are thus informed and believe that the putative class members do not have
an interest in individually controlling the prosecution of their claims for this defect.
118.

Plaintiffs do not perceive that these proposed classes will be difficult to manage.

And their attorneys have the experience, knowledge, and resources to adequately and properly
represent the interests of the proposed class.
119.

Plaintiffs specifically exclude from the proposed Classes any person or entity that

has previously commenced and concluded a lawsuit against Uponor arising out of the subject
matter of this lawsuit, as well as the judge assigned to this case and any member of the judge’s
immediate family.
120.

Plaintiffs specifically include in the proposed classes, the claims of all persons or

entities that have paid for the repair, replacement, and/or damage caused by prematurely failed
Components sold by Uponor.
121.

Plaintiff reserves the right to re-define the Class(es) prior to class certification.

122.

Members of the Classes are so numerous that their individual joinder is

impracticable. While the precise number is unknown at this time, upon information and belief,
the proposed Classes are comprised of at least thousands of members. The true number of Class

- 26 -

CASE 0:12-cv-00249-ADM-JJK Document 103 Filed 05/24/13 Page 27 of 50

members is likely to be known by Uponor and may be ascertained through its books and records.
123.

For example Plaintiffs do not, as yet, know the exact size of the California sub-

class, but estimate the number of residences owned by the class members to number not less than
one hundred and sixty eight thousand (168,000). The basis for the California sub-class size
estimate is that from 2003 to the present approximately 1,120,000 (one million one hundred and
twenty thousand) new residential units were constructed in the State of California and on
information and belief Plaintiffs estimate not less than fifteen percent (15%) of the homes
constructed between 2003 to the date of the filing of this action included yellow brass fittings
installed in the original plumbing lines supplied and manufactured by Uponor. The Joinder of
the owners of one hundred and sixty eight thousand (168,000) residences would be
impracticable.
124.

There are numerous questions of law and fact common to Plaintiffs and the

Classes, and those questions predominate over any questions that may affect individual Class
members, including but not limited to:

a.

Were Uponor’s Components defectively designed;

b.

If so, what is the nature of the design defect;

c.

Were Uponor’s Components defectively manufactured;

d.

Did Uponor fail to warn consumers that the Components were not
properly tested during the design and development process;

e.

Did Uponor adequately warn consumers about any types of installations
that may cause premature failure of the Components;

f.

Did Uponor make fraudulent, false, deceptive, and/or misleading
statements in connection with the sale of its Components, including those
relating to standards and reliability;

g.

Did Uponor omit material information when it sold its Components;

h.

Did Uponor properly account for foreseeable variations in installation in
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the development and design of their Components;

125.

i.

Did Uponor exercise reasonable care in the design, manufacture, and
testing of it Components;

j.

Are the Components progressively deteriorating at an accelerated rate;

k.

Will the Components fail prematurely;

l.

Did Uponor deliberately sell or allow the Components to be distributed
after they knew they were failing at an increased rate;

m.

What categories of damages are recoverable for owners of structures with
Uponor’s defective Components; and

n.

Can the class obtain a declaration and injunctive relief.

o.

Whether California Civil Code section 896(a)(15) was violated by the
supply of defective Components incorporated into the plumbing lines of
new California residential housing originally sold after January 1, 2003;

p.

Whether California Civil Code section 896(a)(15) was violated by the
manufacture of defective Components incorporated into the plumbing
lines of new California residential housing originally sold after January 1,
2003

Plaintiffs’ claims are typical of the claims of the Classes. Plaintiffs and all class

members have suffered damages as a result of Uponor’s wrongful acts and misconduct. Uponor
engaged in a similar pattern of misconduct towards Plaintiffs and all class members.
126.

Plaintiffs will fairly and adequately protect the interests of the Classes. Plaintiffs

have retained counsel with substantial experience in prosecuting nationwide multi-state
consumer class actions.

Plaintiffs and \counsel are committed to prosecuting this action

vigorously on behalf of the Classes, and have the financial resources to do so. Neither Plaintiff
nor his counsel has any interest adverse or antagonistic to those of the Classes.
127.

Plaintiffs and the members of the Classes have all suffered and will continue to

suffer harm and damages as a result of Uponor’s conduct. A class action is superior to other
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available methods for the fair and efficient adjudication of the controversy. Absent a class
action, the vast majority of class members likely would not be in a position to litigate their
claims individually and would have no effective remedy at law through which to vindicate their
claims against Uponor and be made whole. Class treatment of predominating common questions
of law and fact would also be superior to multiple individual actions, in that class treatment
would conserve the resources of the courts and the litigants, and will further efficient
adjudication of class member claims.
CAUSES OF ACTION
COUNT I
(Breach of Implied Warranties of Fitness for Particular Purpose, Merchantability,
Habitability, Quality, and Workmanship)
128.

Plaintiffs reallege and incorporate by reference the preceding paragraphs of this

Complaint as though fully set forth herein.
129.

Plaintiffs are informed, believe, and thereupon allege that Defendants were

engaged in and are responsible for the design, development, testing, manufacture, distribution,
supply, marketing, sale and warranting of defective high zinc content yellow brass plumbing
Components for potable-water-delivery systems installed and used in homes and buildings
constructed throughout Arizona, including, but not limited to, Maricopa, Pinal and Pima
Counties and/or were involved in the planning, development, design, construction, warranting,
repair, selection, supply, and installation of the Components and/or the sale of the homes and
buildings, which contain defective high-zinc-content brass Components, and that Plaintiffs and
their members were the intended beneficiaries and/or the intended third-party beneficiaries of
each and every such act and/or warranty.
130.

By designing, manufacturing, marketing, supplying, selecting, installing, and/or

causing the high-zinc-content brass Components and potable-water-delivery systems to be
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installed in the homes and buildings, Defendants expressly and/or impliedly warranted that said
Components and systems were free of defective materials, were of merchantable quality, were
suitable and fit for the ordinary purpose for which said systems and the Components were safe
and proper. Defendants also actively sought to distribute their products in this marketplace by
making certain representations and warranties about their plumbing system to national, state,
and/or local agencies such as building authorities where the product system was marketed and
sold as approved for use in accordance with national, state, and/or local laws. As a result of
these representations and warranties, national, state, and/or local agencies approved the high zinc
content brass Components and plumbing systems for use, conveying the defective information
and warranties to Plaintiffs and their members.
131.

Defendants warranted by implication that the high zinc content Components and

plumbing systems were fit for the particular purpose they were intended, and that said systems
and components would perform in a defect-free manner.
132.

Plaintiffs are informed, believe, and thereupon allege that Defendants breached

said warranties by failing to adequately and properly develop, design, manufacture, assemble,
distribute, market, sell, warrant, select materials, install, and/or cause to be installed the high zinc
content Components and plumbing systems in the homes and buildings and/or by failing to
provide defect-free plumbing systems in the homes and buildings.
133.

As a direct and proximate result of the breaches of the implied warranties by

Defendants, Plaintiffs and their members have been, and will continue to be caused damage as
more fully described herein including, but not limited to product failures, dezincification
corrosion, leaks, blockages, loss of use and function of the plumbing systems and related
improvements and/or appliances provided by others, resultant damage to the homes, buildings
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and work of others (e.g., water loss, damage to framing, drywall and/or other building materials),
resultant damage to water quality, including leaching of lead from the high zinc content
Components into the potable-water-delivery systems of the homes and buildings, economic
losses including costs of maintenance and/or repair, and all reasonable fees, costs, interest,
and/or expenses associated therewith. These damages and others are expected to increase over
time as the defective systems and components continue to fail.
134.

As a further direct and proximate result of the breaches of the implied warranties

by Defendants, Plaintiffs and their members have suffered damages in an amount not fully
known but believed to be within the jurisdiction of this Court in that they have been and will
hereafter be required to perform works of repair, restoration, and construction to all or portions
of the homes and buildings to prevent further damage and to restore the homes and buildings to
their proper habitable condition. Plaintiffs and their members will establish the amount of their
damages at the time of trial according to proof.
135.

Plaintiffs incorporate the prayer for relief as though set forth herein.
COUNT II
(Breach of Express Warranties)

136.

Plaintiffs reallege and incorporate by reference the preceding paragraphs of this

Complaint as though fully set forth herein.
137.

The Defendants did prepare, distribute, and provide express warranties as part of

the Defendants potable-water-delivery systems, the high zinc content Components for the homes
and buildings. These warranties provide coverage for certain defects in these plumbing systems,
high zinc content Components for the homes and buildings. These warranties were intended for
use by customers and end-users of the plumbing systems and high zinc content Components and
the purchasers of the homes, including Plaintiffs and their members.
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138.

The Defendants expressly warranted that the high-zinc-content brass Components

were developed, designed, manufactured, and distributed in conformance with certain ASTM
Standards, including ASTM F877, F1960 and F2080 and any and all applicable safety standards,
building and product codes, standards, and regulations. In so doing, Defendants expressly
warranted that their plumbing systems were fit, sound, and safe, and would remain so for a
reasonable period of time.
139.

Plaintiffs are informed, believe, and thereupon allege that the express warranties

made and used by Defendants have at all relevant times been written in the form of, by example,
and without limitation: product catalogues, instruction manuals, ASTM Standards and/or other
codes or standards, specifically including NSF standards and/or codes, advertising flyers,
brochures, sales literature, promotional packages, signs, magazine and newspaper articles and
advertisements, all designed to promote the introduction and ultimate sale of the defective high
zinc content Components and to promote the belief that these systems had been properly
developed, designed, manufactured, and distributed for safe and effective use.
140.

As a direct and proximate result of the breaches of the express warranties by

Defendants as herein alleged, Plaintiffs and their members have been, and will continue to be,
caused damage as more fully described herein including, but not limited to blockages, restricted
water flow and/or pressure, reduced material strength and structural integrity, weeping, leaks,
cracks, product failures, dezincification corrosion, loss of use and function of the plumbing
systems and related improvements and/or appliances provided by others, resultant damage to the
homes, buildings and work of others (e.g., water loss, damage to framing, drywall and/or other
building materials), resultant damage to water quality, including the leaching of lead into their
properties’ potable-water-delivery systems, and economic losses including costs of maintenance
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and/or repair, and all reasonable fees, costs, interest, and/or expenses associated therewith.
These damages and others are expected to increase over time as the defective systems and
components continue to fail.
141.

As a further direct and proximate result of the breaches of the express warranties

by Defendants as herein alleged, Plaintiffs and their members have suffered injuries and/or
damages to property in an amount not fully known but believed to be within the jurisdiction of
this Court in that they have been and will hereafter be required to perform works of repair,
restoration, and construction to all or portions of their properties to prevent further damage and
to restore the properties to their proper condition. Plaintiffs and their members will establish the
amount of their damages at the time of trial according to proof.
142.

Plaintiffs incorporate the prayer for relief as though set forth herein.
COUNT III
(Negligence, including Negligent Misrepresentation, Failure to
Warn/Instruct, Negligent Selection and Negligent Installation)

143.

Plaintiffs reallege and incorporate by reference the preceding paragraphs of this

Complaint as though fully set forth herein.
144.

Plaintiffs allege that Defendants knew or should have known that the high zinc

content Components were not properly or adequately designed, tested, engineered, marketed,
distributed, marked, labeled, represented (including instructions and warnings), selected, or
installed such that Plaintiffs and their members have been substantially damaged or injured
thereby, and that Defendants knew or should have known that the homes and buildings, which
contain defective high-zinc-content brass Components and attendant high-zinc-content brass
plumbing components, are defective because they are not and were not developed, designed,
manufactured, assembled, constructed, plumbed, distributed, marketed, sold, and/or warranted in
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accordance with applicable laws, codes, and/or standards of care.
145.

Plaintiffs allege Defendants were under a duty to exercise ordinary care to avoid

reasonably foreseeable harm to Plaintiffs and their members and knew or should have foreseen
with reasonable certainty that Plaintiffs and/or their members would suffer injury and/or
monetary damages as set forth herein by using, specifying for use, and/or installing the high zinc
content Components in the homes and buildings.
146.

Plaintiffs are informed, believe, and thereupon allege that Defendants breached

said duty by negligently designing, developing, manufacturing, distributing, marketing, and/or
selling unreasonably unsafe and defective plumbing systems and attendant parts, which were
installed and used in the homes and buildings, and/or by selecting and/or installing said
plumbing systems and components in the homes and buildings, or causing the same to be
installed, in a manner inconsistent with manufacturer’s specifications, local, state and national
codes, and/or standards of performance within the industry, as well as failing to select and/or use
materials that are capable of performing in a defect-free manner.
147.

Defendants’ negligence includes the failure to provide adequate information to

local building code authorities. Plaintiffs, their members, and/or their predecessors-in-interest
are members of the class of persons that the building codes and ordinances were designed to
protect. Such violations are negligence per se on the part of Defendants.
148.

Defendants’ negligence includes misrepresentations about the defective plumbing

systems and components given to Plaintiffs, their members, and/or their representatives, upon
which they relied to their detriment and damage.
149.

As a direct and proximate result of the Defendants’ negligence, Plaintiffs and

their members have been, and will continue to be, caused damage as more fully described herein

- 34 -

CASE 0:12-cv-00249-ADM-JJK Document 103 Filed 05/24/13 Page 35 of 50

including, but not limited to, blockages, restricted water flow and/or pressure, reduced material
strength and structural integrity, weeping, leaks, cracks, product failures, dezincification
corrosion, loss of use and function of the plumbing system and related improvements and/or
appliances provided by others, resultant damage to the properties and work of others (e.g., water
loss, damage to framing, drywall and/or other building materials), resultant damage to water
quality, including the leaching of lead into the properties’ potable-water-delivery systems, and
economic losses including costs of maintenance and/or repair, and all reasonable fees, costs,
interest and/or expenses associated therewith.

These damages and others are expected to

increase over time as the defective systems and components continue to fail.
150.

As a further direct and proximate result of Defendants’ negligence, Plaintiffs and

their members have suffered injuries and/or damages in an amount not fully known but believed
to be within the jurisdiction of this Court in that they have been and will hereafter be required to
perform works of repair, restoration, and construction to all or portions of the homes and
buildings to prevent further damage and to restore the properties to their proper habitable
condition. Plaintiffs and their members have also been compelled to resort to litigation against
Defendants to judicially resolve their differences.
151.

Plaintiffs and their members will establish the amount of their damages at the

time of trial according to proof.
152.

The damages and/or injuries suffered by Plaintiffs and their members, are of the

kind that ordinarily does not occur in the absence of negligence, negligence per se, carelessness,
and/or as a result of unworkmanlike conduct.
153.

The damages and/or injuries suffered by Plaintiffs and their members were caused

by an agency or instrumentality over which Defendants had the exclusive right or control, and
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which was not mishandled or otherwise changed after Defendants relinquished control.
154.

The damages and/or injuries suffered by Plaintiffs and/or their members were not

due to any voluntary action on the part of Plaintiffs and/or their members.
155.

Defendants have superior knowledge and/or are in a better position to explain the

damages and/or injuries suffered by Plaintiffs and their members.
156.

Plaintiffs incorporate the prayer for relief as though set forth herein.

COUNT IV
(Strict Products Liability)
157.

Plaintiffs reallege and incorporate by reference the preceding paragraphs of this

Complaint as though fully set forth herein.
158.

At all relevant times herein, Defendants, developed, designed, manufactured,

supplied, distributed, marketed, sold, warranted, selected materials, and installed, or caused to be
installed, defective plumbing systems and component parts in the homes and buildings, notably
defective high zinc content Components, that have prematurely failed due to dezincification
corrosion, so as to cause the homes and buildings to be in a dangerous, defective, unsafe, and
unfit condition for habitation.
159.

Defendants knew and/or should have known and expected that their products

would be placed in the stream of commerce and on the market, and would reach Plaintiffs and
their members without substantial change and would be installed in the same defective condition
in which they were originally designed, manufactured, and sold.
160.

At all times relative hereto, Defendants owed a duty of reasonable care to the

Plaintiffs and their members in the design, development, manufacture, distribution, marketing,
sale, use, selection, and installation of materials in the homes and buildings.
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161.

Defendants breached their duties by failing to adequately and properly design,

develop, manufacture, distribute, market, warn, sell, select, and/or install the plumbing systems
and component parts in the homes and buildings in that said system and component parts are
defective and/or otherwise unsuitable for use, resulting in failures and damage to Plaintiffs and
their members. For example, but not limitation, the plumbing systems and components have
failed (dezincified), caused damage to other property, and caused blockages, restricted water
flow and/or pressure, reduced material strength and structural integrity, weeping, leaks, cracks,
product failures, stress, corrosion, cracking, loss of use and function of the plumbing systems and
related improvements and/or appliances provided by others, leaching of lead into the properties’
potable-water-delivery systems, and other damages. Defendants had prior notice and knowledge
of these defects and potential damages, and failed to act timely and accordingly to remedy these
defects.
162.

As a direct and proximate result of the foregoing, Plaintiffs and their members

have suffered injuries and/or damages in an amount not fully known but believed to be within the
jurisdiction of this Court in that they have been and will hereafter be required to perform works
of repair, restoration, and construction to all or portions of the homes and buildings to prevent
further damage and to restore the homes and buildings to their proper habitable condition.
Plaintiffs and their members will establish the amount of their damages at the time of trial
according to proof. As a further direct and proximate result of the foregoing, Plaintiffs and their
members have been compelled to resort to litigation against Defendants to judicially resolve their
differences.
163.

Plaintiffs’ and their members’ damages and/or injuries, are sufficient

circumstantial evidence of proof of the existence of a defect or an unreasonably dangerous
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condition, and evidence of a defect or an unreasonably dangerous condition, is properly inferred
under the doctrine of res ipsa loquitur.
164.

Plaintiffs incorporate the prayer for relief as though set forth herein.

COUNT V
(Unjust Enrichment)
165.

Plaintiff re-alleges the foregoing paragraphs as if fully set forth herein.

166.

Substantial benefits have been conferred on Uponor by Plaintiff and class

members by purchasing the Components, and Uponor has knowingly and willingly accepted and
enjoyed these benefits.
167.

Uponor either knew or should have known that the payments rendered by Plaintiff

and class members were given and received with the expectation that the Components would
perform as represented and warranted. For Uponor to retain the benefit of the payments under
these circumstances is inequitable.
168.

Uponor’s acceptance and retention of these benefits under the circumstances

make it inequitable for Uponor to retain the benefit without payment of the value to Plaintiff and
class members.
169.

Plaintiffs and class members are entitled to recover from Uponor all amounts

wrongfully collected and improperly retained by Uponor, plus interest thereon.
170.

As a direct and proximate result of Uponor’s wrongful conduct and unjust

enrichment, Plaintiff and class members are entitled to an accounting, restitution from, and
institution of a constructive trust disgorging all profits, benefits, and other compensation
obtained by Uponor, plus attorneys’ fees, costs and interest thereon.
171.

Plaintiffs incorporate the prayer for relief as though set forth herein.
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COUNT VI
(Declaratory and Injunctive Relief)
172.

Plaintiff realleges the foregoing paragraphs as if fully set forth herein.

173.

Plaintiff and class members seek a Court declaration of the following:

174.

a.

The Components have a defect that causes them to prematurely fail and
leak, resulting in water damage to property and the necessity of the
removal and replacement of the Components;

b.

The Components have a defect in workmanship and material that causes
failures;

c.

Uponor knew of the defects in its Components;

d.

Uponor shall re-audit and reassess all prior warranty claims regarding the
Components, including claims previously denied in whole or in part; and

e.

Uponor shall establish an inspection program and protocol to be
communicated to all class members that will require Uponor to pay for
damage caused by its Components and to replace those systems.

Plaintiffs incorporate the prayer for relief as though set forth herein.

COUNT VII
(New Mexico Unfair Trade Practices Act on behalf of New Mexico Subclass)
175.

Plaintiff realleges the foregoing paragraphs as if fully set forth herein.

176.

Plaintiff and members of the New Mexico Class are “persons” under the UTPA.

177.

New Mexico’s Unfair Trade Practices Act, N.M.S.A. § 57-12-3, makes unfair,

deceptive, and unconscionable trade practices in the conduct of any trade or commerce unlawful.
178.

Uponor’s advertising and sale of the Components constitutes “trade” or

“commerce” under the UTPA.
179.

Under the UTPA, it is an unfair or deceptive practice to “represent[] that goods . .

. have sponsorship, approval, characteristics, ingredients, uses, benefits or quantities that they do
not have.” N.M.S.A. § 57-12-2.
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180.

By advertising and selling the Components as merchantable and usable for the

plumbing systems of Plaintiff and members of the New Mexico Class, Uponor represented that
the fittings had characteristics they did not have. In fact, the fittings fail after a relatively short
period of use making them unfit for use as plumbing fittings. Such conduct violates the New
Mexico UTPA.
181.

“Unconscionable trade practices” are acts or practices in connection with the sale

of any goods that, to a person’s detriment take advantage of the lack of knowledge, ability,
experience or capacity of a person to a grossly unfair degree. Included within “unconscionable
trade practices” are also acts or practices in connection with the sale of goods that results in a
gross disparity between the value received by a person and the price paid.
182.

By advertising and selling the Components as merchantable and usable for the

plumbing systems of Plaintiff and members of the New Mexico Class, Uponor represented that
the fittings had value as a high-quality fitting for plumbing systems.

When Plaintiff and

members of the New Mexico Class purchased the fittings, they paid a price based on the
perceived value of a fitting that was of high quality and would last for a long period of time.
Instead, Plaintiff and members of the New Mexico Class received a defective product that began
to fail from the day it was installed. This disparity in price paid vis-à-vis value is so great that
the sale of these goods with Uponor’s representations of value violates the New Mexico UTPA
as an unconscionable trade practice.
183.

Uponor willfully engaged in the conduct that violated the UTPA.

184.

Plaintiff and members of the New Mexico Class have sustained damages as

a result of Uponor’s violations of the New Mexico UTPA in an amount to be determined
at trial.
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185.

Plaintiffs incorporate the prayer for relief as though set forth herein.

COUNT VIII
(Violation of Arizona Deceptive Trade Practices Acton behalf of the Arizona Sub-Class)
186.

Plaintiffs reallege and incorporate by reference the preceding paragraphs of this

Complaint as though fully set forth herein.
187.

Defendants, have engaged in deceptive trade practices that are prohibited by

Section 44-1522(a) of the Arizona Revised Statutes:
a.

Defendants knowingly made false representations as to the characteristics,

materials, standards, ingredients, uses, and benefits of the high zinc content yellow brass
Components and plumbing systems, but not limited to representing that these materials and
systems were defect-free and suitable for residential use in Arizona, including, but not limited to,
Maricopa, Pinal and Pima Counties;
b.

Defendants represented that the high zinc content yellow brass

Components and plumbing systems were of a particular standard, quality, grade, style, or model
and knew or should have known that they are of another standard, quality, grade, style, or model
including, but not limited to life expectancy for these materials and systems;
c.

Defendants knowingly made other false representations in transacting the

purchase and sale of the high zinc content yellow brass Components and plumbing systems; and
d.

Defendants knowingly failed to disclose material facts in connection with

the purchase and sale of the high zinc content yellow brass Components and plumbing systems,
but not limited to the fact that these materials and systems would suffer from dezincification
corrosion when exposed to water in Arizona, including, but not limited to, Maricopa, Pinal and
Pima Counties.
188.

But for the Defendants’ unfair trade practices, Plaintiffs would not have been

damaged because their homes would not have been plumbed with these defective systems and
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materials.
189.

Plaintiffs incorporate the prayer for relief as though set forth herein.

190.

Pursuant to A.R.S. §§ 44-1521 – 44.1534, Plaintiffs and their members, as victims

of Defendants’ consumer fraud, are entitled to recover the damage they have sustained as a result
of that fraud and any costs and reasonable attorneys’ fees they incur as a result.
191.

Plaintiffs incorporate the prayer for relief as though set forth herein.

COUNT IX
Violation Of Standards For Residential Construction Under California Civil
Code Section 896(a)(15) (On behalf of the California Sub-Class)
192.

Plaintiffs allege Defendants are liable for damages arising out of and related to the

incorporation of defective yellow brass fittings manufactured and supplied by Uponor installed
in Plaintiffs’ home at original construction which are corroding through various processes of
dezincification and are impeding the useful life of the plumbing systems of Plaintiffs’ home in
violation of the building standards for original construction as enumerated in California Civil
Code section 896(a)(15).
193.

As a direct and proximate result of these Defendants’ violations of the standards

for residential construction, Plaintiffs have been damaged in that they have been and will be
required to incur expenses to correct, replace, and reconstruct these defective components within
the home, as well as to correct, replace, and reconstruct the damage to property resulting
therefrom, and they will be required to incur expenses for related costs such as for relocation,
loss of use, substitute housing, and other expenses, at a cost which is presently unknown, but
believed to be a sum in excess of seven hundred million dollars ($700,000,000). Plaintiffs were
also required to retain the services of experts and consultants to investigate the nature and extent
of the alleged defective conditions and resulting damages, and seek damages for investigative
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costs pursuant to California Civil Code section 944.
194.

Plaintiffs incorporate the prayer for relief as though set forth herein.

COUNT X
(California Consumer Legal Remedies Act [“CLRA”], Cal. Civ. Code § 1750, et seq.) (On
behalf of the California Sub-Class)
195.

Plaintiffs incorporate by reference the allegations contained in the

foregoing paragraphs of this Complaint.
196.

Uponor is a manufacturer, marketer, seller and distributor of Components.

197.

Overstreet Plaintiffs are “consumers” within the meaning of Cal. Civ. Code

§ 1761.
198.

The Components are a “goods” within the meaning of Cal. Civ. Code §

199.

Under Cal. Civ. Code § 1770 “[r]epresenting that good or services have

1761.

sponsorships, approval, characteristics, ingredients, uses, benefits, or qualities which they
do not have” is unlawful.
200.

Uponor’s marketing and sale of the Components is unlawful under the

CLRA because Uponor represents the Components had benefits it did not have.
201.

Under Cal. Civ. Code § 1770 “[r]epresenting that goods or services are of a

particular standard, quality, or grade, or that goods are of a particular style or mode, if
they are another” is unlawful.
202.

Uponor’s marketing and sale of the Components is unlawful under the

CLRA because Defendant misrepresented the standard, quality, and grade of the
Components.
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203.

By engaging in the conduct described herein, Uponor violated and

continues to violate California’s CLRA and the similar laws of other states.
204.

The Overstreet Plaintiffs on behalf of themselves and all others similarly

situated, demand injunctive relief against Uponor such that Uponor is permanently
enjoined from making false representations about the quality and grade of the
Components.
COUNT XI
(California Unfair Competition Law [“UCL”] Cal. Bus. & Prof. Code § 17200, et. seq.) (On
Behalf of the California Sub-Class)
205.

The Overstreet Plaintiffs incorporate by reference the allegations contained

in the foregoing paragraphs of this Complaint.
206.

Uponor used and employed unfair methods of competition and/or unfair or

deceptive acts or practices including, but not limited to the following:
a.

Representing that goods have sponsorship, approval, characteristics,

ingredients, uses, benefits, or quantities that they do not have or that person has
sponsorship, approval, status, affiliation or connection that he does not have;
b.

Representing that goods or services are of a particular standard,

quality, or grade or that goods are of a particular style or model, if they are of another;
c.

Engaging in other fraudulent or deceptive conduct which created the

likelihood of confusion or of misunderstanding; and
d.

Utilizing misrepresentations, knowing omissions, and other sharp

business practices to mislead or create a misleading impression regarding the integrity,
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durability, longevity, and warranty of its Components.
207.

Uponor knew or should have known that its Components were defective,

would fail prematurely, were not suitable for use as plumbing product, and otherwise was
not as warranted and represented by Uponor.
208.

Uponor’s misrepresentations, concealment, omissions, and other deceptive

conduct were likely to deceive and cause misunderstanding and is associated with
Plaintiffs being deceived about the suitability of Uponor’s Components for use as a longlasting plumbing product that would be backed by warranties.
209.

Uponor intended that Plaintiffs and Plaintiffs’ representatives and

contractors would rely on Uponor’s misrepresentations, concealment, warranties,
deceptions, and/or omissions regarding the suitability, durability, and useful life of its
defective Components.
210.

Uponor’s conduct and omissions described herein repeatedly occurred in

Uponor’s business and were capable of deceiving a substantial portion of the consuming
public.
211.

The facts concealed or not disclosed by Uponor are material facts in that

Plaintiffs and any reasonable consumer would have considered in deciding whether to
purchase the Components or purchase a structure constructed with the Components. Had
Plaintiffs known the Components were defective and would fail prematurely they would
have either negotiated additional warranty coverage, negotiated a lower price to reflect
the risk, or simply avoided the risk altogether by purchasing different plumbing.
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212.

Uponor intended that Plaintiffs would rely on the deception by purchasing

their siding, unaware of the undisclosed material facts.

This conduct constitutes

consumer fraud.
213.

Uponor’s unlawful conduct is continuing with no indication that Uponor

will cease.
214.

Uponor has been unjustly enriched as a result of its conduct in violation of

the UCL.
215.

Plaintiffs have suffered actual, ascertainable losses, and damages by virtue

of having purchased defective Components.
216.

As a direct and proximate result of Uponor’s violations of the UCL as set

forth above, Plaintiffs seek injunctive or declaratory relief including, but not limited to,
the replacement of all plumbing and remediating the damage done to other property.
PRAYER FOR RELIEF
WHEREFORE, Plaintiffs, individually and on behalf of all others similarly situated,
prays for relief against Uponor as follows:
1.

Certification of this matter as a class action and appointing Plaintiff and his

counsel to represent the classes defined above;
2.

Compensation for all damages suffered by Plaintiff and the classes defined above;

3.

Treble damages for damages suffered by Plaintiff and the New Mexico class for

violations of the New Mexico UTPA;
4.

An award of reasonable attorneys’ fees and costs and disbursements incurred

herein;
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5.

Enjoining Uponor from denying warranty claims for failed Components;

6.

Enjoining Uponor from selling high zinc brass Components;

7.

Declaring the rights and obligations of the parties as prayed for; and

8.

Such other and further relief as the Court deems just and equitable.

9.

For general and special damages pursuant to all statutory or common law causes

of action, all in an amount in excess of $75,000;
10.

For consequential damages, including, but not limited to attorneys’ fees and costs

including all fees and expenses incurred before the filing of this Complaint;
11.

For the cost to repair and/or replace the defective plumbing systems and products;

12.

For costs and expenditures to correct, cure, or mitigate injustices and damages

caused or that will be caused by the defects and/or deficiencies as set forth herein;
13.

Economic losses associated with the defects and/or deficiencies, including loss of

use, relocation, and alternative housing;
14.

For an award of reasonable attorneys’ fees, costs, expert costs, and expenses

incurred in investigating the constructional defects in the homes and buildings and prosecuting
all of these claims, including all fees and expenses incurred before the filing of this Complaint;
15.

For an award of pre-judgment interest on all monetary damages, fees, and costs

awarded in this action;
16.

Damages suffered by Plaintiffs and the Arizona Sub-class, including but not

limited to damages for violations of the Arizona Deceptive Trade Practices Act (A.R.S. §§ 121361 through 12-1366);
17.

For investigative costs pursuant to California Civil Code section 944;
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18.

For attorney’s fees, pursuant to California Code of Civil Procedure section

1021.5; and
JURY TRIAL DEMANDED
Plaintiff hereby demands a jury trial for all individual and class claims so triable.

Dated: May 24, 2013

Respectfully submitted,
LOCKRIDGE GRINDAL NAUEN P.L.L.P.
By: /s Robert K. Shelquist
Robert K. Shelquist, #21310X
100 Washington Avenue South, Suite 2200
Minneapolis, MN 55401
Telephone: 612-339-6900
rkshelquist@locklaw.com
Shanon J. Carson
Lawrence Deutsch
Berger & Montague, P.C.
1622 Locust St.
Philadelphia, PA 19103
Telephone: (215) 875-4656
Email: scarson@bm.net
J. Randall Jones
Kemp, Jones & Coulthard, LLP
3800 Howard Hughes Pkwy., 17th Fl.
Las Vegas, NV 89169
Telephone: (702) 385-6000
Email: R.Jones@kempjones.com
Scott K. Canepa
Canepa, Riedy & Rubino, APC
851 S. Rampart Blvd., #160
Las Vegas, Nevada 89145
Email: SCanepa@crrlaw.com
PLAINTIFFS’ CO-LEAD COUNSEL
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Shawn M. Raiter (240424)
Larson • King, LLP
2800 Wells Fargo Place
30 East 7th Street
St. Paul, MN 55101
Telephone: (651)312-6500
Email: sraiter@larsonking.com
PLAINTIFFS’ LIAISON COUNSEL
Charles J. LaDuca
Cuneo Gilbert & LaDuca, LLP
507 C Street, N.E.
Washington, DC 20002
Telephone: (202) 789-3960
Email: CharlesL@cuneolaw.com
Charles E. Schaffer
Levin Fishbein Sedran & Berman
510 Walnut Street, Suite 500
Philadelphia, PA 19106
Telephone: (215) 592-1500
Email: cschaffer@lfsblaw.com
Michael A. McShane
Audet & Partners, LLP
221 Main Street, Suite 1460
San Francisco, CA 94105-1906
Telephone: (415) 568-2555
Email: MMcShane@audetlaw.com
P. Kyle Smith
Lynch, Hopper Salzano & Smith, LLP
1640 Alta Drive, Ste. 11
Las Vegas, NV 89106
Email: FLynch@lhsslaw.com
Terry W. Riedy
Canepa, Riedy & Rubino, APC
851 S. Rampart Blvd., #160
Las Vegas, Nevada 89145
Email: SCanepa@crrlaw.com
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Troy L. Isaacson
Maddox, Isaacson & Cisneros, LLP
3811 W. Charleston Blvd, #110
Las Vegas, NV 89102
Email: RMaddox@mic-law.com
James D. Carraway
Carraway & Associates, LLC
7674 W. Lake Mead Blvd., #215
Las Vegas, NV 89128
Email: JCarraway@carrawaylaw.com

Kenneth S. Kasdan
Kasdan Simonds Weber & Vaughan LLP
19900 MacArthur Blvd., Suite 850
Irvine, CA 92612
T: 949-851-9000
F: 949-833-9455
Email: kkasdan@kasdansimonds.com
Graham B. LippSmith
GIRARDI | KEESE
1126 Wilshire Blvd.
Los Angeles, CA 90017
T: 213-977-0211
F: 213-481-1554
Email: glippsmith@girardikeese.com
PLAINTIFFS’ EXECUTIVE COMMITTEE

- 50 -

CASE 0:12-cv-00249-ADM-JJK Document 174 Filed 02/21/14 Page 1 of 55

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MINNESOTA
TIM GEORGE, CHARLES and JAMIE
GIBBS; WILLIAM and CORIE CONNELLY;
GALEN and LESLIE SATTERLEE; GAIL
HENRICHSEN; DUSTIN and MARTHA
BARNETT; DAVE and HOLLY MARCUS;
KELLY BABB and GARY AND ELSA
OVERSTREET, individually and on behalf of
those similarly situated,

Civ. Case No. 12-249 (ADM/JJK)

SECOND AMENDED
CONSOLIDATED CLASS ACTION
COMPLAINT

Plaintiffs,
v.
UPONOR CORPORATION; UPONOR, INC.;
WIRSBO COMPANY; and UPONOR
WIRSBO COMPANY
Defendants.
Civ. Case No. 3:12-cv-00290
Plaintiffs TIM GEORGE, CHARLES and JAMIE GIBBS; WILLIAM and CORIE
CONNELLY; GALEN and LESLIE SATTERLEE; GAIL HENRICHSEN; DUSTIN and
MARTHA BARNETT; DAVE and HOLLY MARCUS; KELLY BABB and GARY and ELSA
OVERSTREET, (collectively “Plaintiffs”), individually and on behalf of all others similarly
situated, through their undersigned counsel, bring this class action against the Uponor
Defendants: Uponor Inc., (successor to Uponor North America, Inc.), Wirsbo Company, Uponor
Wirsbo, Inc. and Uponor Corporation (collectively “Defendants” or “Uponor”). The following
allegations are based on personal knowledge as to Plaintiffs’ own conduct and are made on
information and belief as to the acts of others.
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NATURE OF THE ACTION
1.

Plaintiffs bring this matter individually and on behalf of those similarly situated in

a nationwide class action and also on behalf of all owners of homes and buildings in New
Mexico, Arizona and California with plumbing systems utilizing high zinc content yellow brass
potable water plumbing system components manufactured by and/or on behalf of the Uponor
entities, including, but not limited to, those components manufactured in conformance with
ASTM F877, F1960 and/or F2080 (collectively “Components”), as well as any person or entity
who has paid for repairs or damage caused by the failure of the Components, which are
defective.1
2.

All Plaintiffs and the classes have been damaged as a result of the design,

development, advertisement, marketing, and sale of the Components. These damages include
continuous and episodic physical injury to tangible real and personal property and property
interests of the Plaintiffs and loss of use, service and functions of these things as a result of
product defects, including but not limited to loss of use, quality and function as a result of leaks
and leaching of metals into the otherwise potable water supply.
3.

Uponor sold its Components for PEX plumbing systems throughout the United

States from the early-1990s through at least the late-2000s, when the products were banned
because of the risks and damages set forth in this complaint.
4.

Over this time, Uponor warranted and advertised that its PEX plumbing systems

with brass Components had a lengthy warranty that expressly covered consequential damages
arising from leaks or failures in the plumbing systems for up to twenty-five (25) years.
1

Plaintiffs specifically exclude from the proposed Class (as defined herein) owners of homes and
buildings in Southern Nevada with plumbing systems utilizing high zinc content yellow brass potable water
plumbing system components manufactured by and/or on behalf of the Uponor entities exposed to water supplied by
the Southern Nevada Water Authority.
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5.

Uponor has warranted and advertised its brass Components as “proven,”

“carefully engineered,” “reliable,” and resistant to corrosion.
6.

These representations, however, proved untrue when Uponor’s brass Components

began to prematurely fail across the country. These failures have resulted in substantial damage
to both real and personal property, such as Plaintiffs’ homes and appliances, other than the
plumbing systems themselves. These failures have resulted or will result in the leaching of
potentially impermissible and harmful amounts of lead into the potable-water-delivery systems
and substantial damage to property other than the Components themselves prior to the
Components reaching their useful life.
7.

Plaintiffs and the classes they seek to represent have suffered damage as a result

of owning homes and buildings with defective Components.
8.

The failures of the Components have caused and will cause in the future water

leaks. These leaks have caused and will in turn cause extensive damage to other property
including the homes, buildings, and personal property of the owners.
9.

Plaintiffs, individually and on behalf of all those similarly situated, seek damages

arising from and proximately caused by Uponor’s wrongful conduct, as well as declaratory and
injunctive relief, as set forth below.
PARTIES
10.

Plaintiff Tim George (“Mr. George”) is the owner of residential property in

Roswell, New Mexico.

Mr. George’s property had a plumbing system utilizing Uponor’s

Components. Plaintiff George brings this class action on behalf of himself and all others
similarly situated, including all owners of homes and buildings nationwide, a sub-class of New
Mexico owners of homes and buildings, and any person or entity who has paid for repairs or
damage caused by the failure of the Components which are defective plumbing systems utilizing
-3453288.4
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Uponor brass Components.

a.

Plaintiff George owns a home in Roswell, New Mexico that was built in or
around 1999.

b.

Mr. George had his house re-plumbed in or around September 2009. At
that time, Mr. George’s plumber installed a new PEX plumbing system
purchased by Mr. George’s plumber through Uponor’s authorized
distributor, using Uponor’s Components.

c.

The new fittings in Mr. George’s plumbing system were stamped with
“F1960” designations. The plumbing system used Uponor PEX piping.

d.

In or around November or December 2011, Plaintiff George hired a
contractor to replace a shower in his home. When the contractor removed
the wall covering the shower’s fittings, the contractor discovered that the
Uponor fittings had prematurely failed.

e.

The Components manufactured, marketed, and sold by Uponor had shown
signs of premature wear, dezincification, leaking, and/or failure after only
two years of use.

f.

The following photographs from Mr. George’s home demonstrate the
premature wear, corrosion build-up, dezincification, leaking, and failure of
Plaintiffs’ fittings:
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g.

As a result of the failure of Mr. George’s Uponor Components, Mr.
George was forced to have the Components replaced in October 2012.
Such replacement necessitated the costly removal and replacement of
several of the walls in Mr. George’s home.

h.

According to Mr. George’s plumber, many other homes in the State of
New Mexico have had similar problems with the Components.

11.

Plaintiffs Charles and Jamie Gibbs, William and Corie Connelly, Galen and

Leslie Satterlee, Gail Henrichsen, Dustin and Martha Barnett, Dave and Holly Marcus, and Kelly
Babb (collectively, the “Arizona Plaintiffs”) are citizens of the State of Arizona and owners of
residential properties that 1) utilized the Defendants’ high zinc content yellow brass portable
water plumbing Components and 2) are located in Arizona. The Arizona Plaintiffs bring this
action on behalf of themselves, the nationwide class, and a sub-class of similarly situated
Arizona property owners.
12.

Plaintiffs Charles and Jamie Gibbs (the “Gibbses”) are owners of a home located

at 4107 E Ravenswood Dr., Gilbert, Arizona. The following photographs from the Gibbses’
home demonstrate the premature wear, corrosion build-up, dezincification, and failure of
Plaintiffs’ fittings:
-5453288.4
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13.

Plaintiffs William and Corie Connelly (the “Connellys”) are owners of a home

located at 3459 E. Arianna, Gilbert, Arizona. The following photographs from the Connellys’
home demonstrate the premature wear, corrosion build-up, dezincification, and failure of
Plaintiffs’ fittings:

14.

Plaintiffs Galen and Leslie Satterlee (the “Satterlees”) are owners of a home

located at 1877 West Macaw Drive, Chandler, Arizona. The following photographs from the
Satterlees’ home demonstrate the premature wear, corrosion build-up, dezincification, and failure
of Plaintiffs’ fittings:
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15.

Plaintiff Gail Henrichsen (“Ms. Henrichsen”) is an owner of a home located at

21803 N. Kirkland Drive, Maricopa, Arizona.

The following photographs from Ms.

Henrichsen’s home demonstrate the premature wear, corrosion build-up, dezincification, and
failure of Plaintiffs’ fittings:

16.

Plaintiffs Dustin and Martha Barnett (the “Barnetts”) are owners of a home

located at 43689 W. Cahill Drive, Maricopa, Arizona. The following photographs from the
Barnetts’ home demonstrate the premature wear, corrosion build-up, dezincification, and failure
of Plaintiffs’ fittings:

KAL5799981
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17.

Plaintiffs Dave and Holly Marcus (the “Marcuses” are owners of homes located at

16417 South 28th Avenue, Phoenix, Arizona and 42164 W. Rummy Road, Maricopa, Arizona.
The following photographs from the Marcuses’ home demonstrate the premature wear, corrosion
build-up, dezincification, and failure of Plaintiffs’ fittings:

18.

Plaintiff Kelly Babb (“Ms. Babb”) is an owner of a home located at 34530 North

Hariana Road, San Tan Valley, Arizona.The following photographs from Ms. Babb’s home
demonstrate the premature wear, corrosion build-up, dezincification, and failure of Plaintiffs’
fittings:
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19.

Plaintiffs Gary and Elsa Overstreet (the “Overstreets”) are California residents

and owners of a single-family home located at 33590 Eugenia Lane, Murrieta, California. The
home was originally sold under a purchase agreement that was signed by the seller on or after
January 1, 2003. The Overstreets bring this action on behalf of themselves, the nationwide class
and a sub-class of similarly situated California property owners. The Overstreets are excused
from complying with any and all procedures contained within Title 7, Chapter 4 of the California
Civil Code pre-litigation process, pursuant to California Civil Code section 931, which states
“[a]s to any class action claims that address solely the incorporation of a defective component
into a residence, the named and unnamed class members need not comply with” Title 7, Chapter
20.

The following photographs from the Overstreets’ home demonstrate the

premature wear, leakage, seeping, water flow past internal barriers of the plumbing systems
which are designed to prohibit such passage of water (described by Uponor system engineers as
the “main sealing barb”), corrosion build-up, dezincification, and failure of Plaintiffs’ fittings:

KAL5799981
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21.

Defendant Uponor, Inc., successor to Uponor North America, Inc., Wirsbo

Company, and Uponor Wirsbo, Inc., is an Illinois corporation with its principal place of business
in Minnesota. Defendant is in the business of advertising, warranting, manufacturing, and
selling plumbing components, including the Components.
22.

Plaintiffs are informed and believe and thereupon allege that at all times relevant

hereto, Defendant Uponor Corporation is a Finnish corporation that is responsible for the design,
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manufacture, and/or distribution of the defective high-zinc-content brass Wirsbo/Uponor-brand
potable-water-delivery system described herein, both directly and indirectly, by and through its
alter egos, members, agents and collective business enterprise partners, including, but not limited
to Uponor, Inc.
23.

Uponor Corporation’s subsidiaries, Uponor, Inc.; Wirsbo Company; and Uponor

Wirsbo Company, perform functions that are compatible with and assist Uponor Corporation in
the pursuit of its own business.
24.

Uponor, Inc., Uponor Corporation, Wirsbo Company, and UponorWirsbo

Company, are referenced as “Defendant(s)” or “Uponor” or “Uponor Defendants.”
25.

Uponor forms a worldwide group or conglomerate of interrelated companies, with

Uponor Corporation at the apex, that are commonly engaged in the line of business that is
designing, developing, testing, manufacturing, distributing, supplying, marketing, selling, and
warranting plumbing and climate-control products for the construction and public utility
industries. Uponor Corporation was personally and directly involved in many aspects of the
United States design, specification, manufacture processes and distribution decisions for these
products.
26.

But for the existence of its subsidiaries, Uponor Corporation would have to

undertake to perform substantially similar services as those undertaken by its subsidiaries.
Uponor Corporation exerts control over its subsidiaries that is so pervasive and continual that
they may be considered the agents, members, alter egos, or instruments of one another and
especially their apex company, Uponor Corporation, regardless of the maintenance of corporate
formalities.
27.

Plaintiffs are informed and believe that the familial Uponor and other Defendants
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operate as a corporate group, single common economic unit and collective enterprise in violation
of law and/or duty to Plaintiffs herein, are and were the alter egos of one another and the court or
jury should disregard their corporate forms and fictions on grounds of fundamental equity and
fairness.
JURISDICTION AND VENUE
28.

This Court has personal jurisdiction over Defendant Uponor because Uponor’s

principal place of business is located in this District.
29.

This Court has subject matter jurisdiction over this action because there are more

than 100 Class members residing in multiple states, and the amount in controversy exceeds Five
Million Dollars ($5,000,000.00).
30.

Venue is proper because Uponor’s principal place of business is in this District.

Moreover, a substantial part of the events and omissions giving rise to the action occurred in this
District.
31.

This Court has jurisdiction over Defendant Uponor Corporation because it is the

alter ego of its subsidiaries and/or its subsidiaries are its members, agents, and/or predecessorsin-interest. The Defendants act as a single, collective, and common business enterprise for
Defendant Uponor Corporation’s own business. There is such a unity of ownership and interest
between Defendant Uponor Corporation and the other Defendants and subsidiaries that the
ownership and interest of one is inseparable from the other. Adherence to the corporate fiction
would sanction fraud and promote injustice. Defendant Uponor Corporation exerts control over
its subsidiaries that is so pervasive and continual that the subsidiaries may be considered its
individual agents, members, or instruments. But for this important relationship, Defendant
Uponor Corporation would have to undertake to perform substantially similar services as its
subsidiaries, and each of them.
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FACTUAL ALLEGATIONS
32.

Uponor sells various plumbing products including PEX plumbing systems and

their components, which include brass plumbing fittings.
33.

PEX is an acronym for cross-linked polyethylene.

Polyethylene is the raw

material and the "X" in the generic name “PEX” refers to the cross-linking of the polyethylene
across its molecular chains.
34.

For decades, plumbers and homeowners used copper piping for potable water

plumbing systems. Copper is and has been accepted by virtually all plumbing codes throughout
the United States.
35.

In the 1980s, plumbing system manufacturers in the United States began selling

and plumbers began installing potable water plumbing systems with tubing made from
polybutylene plastic. Plumbing systems using tubing made from polybutylene plastic were
touted by manufacturers as being easier to install, cheaper, and longer-lasting than copper
plumbing systems.
36.

Polybutylene plumbing systems, however, quickly proved to be poorly conceived,

designed and manufactured systems, and began to fail prematurely in the field, causing
substantial property damage.

A substantial amount of litigation ensued as a result of the

widespread, premature failure of polybutylene plumbing systems. Several class actions were
filed and settlements in those cases exceeded $1.5 billion.
37.

At least partially in response to the failure of polybutylene plumbing systems,

virtually all manufacturers ceased manufacturing polybutylene plumbing systems for sale in the
United States.

In addition, most plumbing codes eventually prohibited the installation of

polybutylene plumbing systems.
38.

Following the demise of polybutylene systems, Uponor and other companies
- 13 -
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began selling alternative, non-copper plumbing products in the United States.
39.

Specifically, Uponor marketed and sold plumbing systems using PEX tubing for

use in residential and commercial settings.
40.

Uponor touted its PEX plumbing systems as being easier to install, cheaper and

longer-lasting than copper plumbing systems.

UPONOR BRASS COMPONENTS
41.

Uponor sells a PEX plumbing system utilizing brass Components that purportedly

conformed to ASTM standards F877, F1960, and F2080.
42.

The brass used in these fittings is an alloy primarily composed of copper and zinc.

43.

Uponor’s Components are easily identified by product markings and stamps on

the fittings. Uponor sold these systems under a number of different trade names including
“ProPex” fittings, “AquaPex” tubing and “AquaPex” plumbing systems.
44.

Uponor was negligent in selling the Components for a number of reasons,

including their decision to actively market, promote, and sell fittings made from brasses with
high zinc content, known as “yellow brass.”
45.

“High zinc content” means that the brass is made up of more than 15% zinc

and/or is not otherwise treated to resist dezincification. Dezincification is a chemical process
during which the zinc is removed from the brass alloy when the alloy is exposed to water – the
very substance these fittings are intended to convey. As a result, high zinc content brass
plumbing components, including the Components, become porous, brittle and blocked with zinc
oxide, zinc carbonate and other byproducts of the deterioration of these fittings. This reaction
restricts water flow, reduces water pressure, reduces the strength of the material, causes
corrosion, cracks and leaks, and, more generally, causes the brass fittings to prematurely fail.
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46.

Uponor knew or should have known that the brass alloy used for the Components

it sold and marketed made the Components susceptible to premature failure through various
processes like dezincification and stress corrosion cracking.

In fact, Uponor’s internal

documents show that high zinc yellow brass cannot pass UL 1821 stress corrosion cracking
determination testing and NSF 14 dezincification and stress corrosion cracking determination
testing. See, e.g., GEO-HAM-UI-039838-040002.
47.

Uponor knew or should have known that the fitting design, PEX system design,

and choice of brass alloy also made the brass Components susceptible to premature failure
through stress corrosion cracking and/or dezincification corrosion.
48.

Uponor knew or should have known that the manufacturing process used for the

brass Components left residual stress and machining imperfections that would cause premature
failure through stress corrosion cracking and/or dezincification corrosion.
49.

The design, materials choices, and manufacturing practices of the brass fittings

marketed and sold by Uponor have created a product that is defective and begins to fail, i.e.,
dezincify, on its first day of use, even if perfectly installed in its intended environment.
50.

Because of their defective design and manufacture, Uponor’s Components,

including those installed at Plaintiffs’ homes, failed in their intended purpose.
51.

Because of their defective design and manufacture, Uponor’s Components are

inherently defective and are substantially certain to fail within the express warranty provided
with the Components and/or within the useful life of the Components.
52.

Plaintiffs and class members own, have installed, or have paid for damages

caused by Uponor’s defective Components that have already failed and are in the process of
failing prematurely and thus have suffered or are reasonably certain to suffer actual injury well in
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advance of the warranted and expected life of the product. These damages include, without
limitation, dezincification corrosion, blockages, reduced and/or restricted water flow, reduced
water pressure, loss of function, loss of structural integrity, cracks, weeps, leaks, system failures,
and damage to other property, appliances and components.
53.

The degradation of the Uponor Components has caused damage to Plaintiffs’ real

and personal property other than the plumbing system sold by Uponor. For example, the
dezincification process damages other components of the plumbing system not sold by Uponor,
such as shower, bathtub and fixture cartridges, as well as appliances such as water heaters, ice
makers, water treatment systems, dishwashers, and clothes-washing machines by depositing
damaging scale and buildup on those components. Additionally, some of the Plaintiffs have had
to have drywall, insulation, stucco and/or siding in their homes removed and replaced in
connection with the replacement of the Components.
LACK OF TESTING OF THE COMPONENTS
54.

Contrary to statements made in its advertising and marketing, Uponor did not test

and did not ensure that the Components had been tested in their anticipated environments before
selling them to the public. Uponor also failed to require its suppliers to perform such testing.
55.

Uponor did not “end-use” test the Components in PEX plumbing systems and

instead used various assumptions when choosing or specifying their design and materials. Such
a practice violates engineering and manufacturing standards and accepted practice.
56.

Uponor and/or its suppliers also conducted inadequate testing on the Components

and failed to test things that they knew or should have known would lead to premature failure of
the Components.
57.

Uponor and/or its suppliers also failed to investigate or test whether well-known

and expected water conditions would lead to premature failure of the Components.
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MISLEADING REPRESENTATIONS AND ADVERTISING
58.

Uponor falsely advertised that its PEX plumbing systems, including the

Components, were reliable despite never testing and determining the reliability of the product in
real world conditions.
59.

Plaintiffs, their representatives, and class members believed, based on Uponor’s

representations, that Uponor designed, manufactured, and quality-controlled the Components.
Plaintiffs and class members would not have purchased or used the Components if they had
known the truth about the design, manufacturing, and quality-control of the Components.
60.

When Uponor and its representatives represented that the Components conformed

to ASTM F877, F1960 or F2080 standards, that they had been tested for normal use, and that
they were fit for use as plumbing fittings, Uponor knew or should have known that the
representations were false and/or misleading.
61.

Uponor and its representatives intended that consumers and purchasers of the

plumbing systems using the Components would rely on the false and misleading statements.
62.

The plumber that installed the plumbing system at Plaintiff George’s home in fact

received and relied on such representations in his decision to purchase and install Uponor’s
Components.
63.

Uponor also falsely stated in its advertising brochures and website listings that the

Components complied with ASTM F877, F1960 and F2080. For example, in Uponor’s 2008
submittal information for several types of brass PEX fittings, Uponor lists ASTM F1960 under
“Standards.” See, e.g., http://goo.gl/rlizv and http://goo.gl/J3PFm.
64.

Additionally, these submittals state that the brass fittings are “available for use in

hot and cold domestic water systems.”
65.

In addition to its representations made in advertising materials and on websites,
- 17 -
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the Components sold by Uponor had a stamp on the side of the fitting that indicated that they
conformed to ASTM F877, F1960 and F2080. When a product or packaging is marked with the
ASTM designation F877, F1960 or F2080, the product is represented to have been manufactured,
tested, inspected, and sampled in accordance with F877, F1960 or F2080 and has been found to
meet F877, F1960 or F2080 requirements.
66.

At all times and in all communications with consumers, suppliers, and

contractors, Uponor and its representatives knowingly misled consumers into believing that the
Components complied with ASTM standards.

Plaintiffs, their representatives, and other

consumers relied on these misrepresentations because the Components could not have been used
in potable water systems in the United States without compliance with those standards and
because making these fittings from an alloy that would prematurely degrade in water was a
material fact in the purchase decisions of any reasonable consumer or contractor. Uponor,
therefore, passed off its Components as being of a particular quality, standard, or grade that they
were in fact not.
67.

Uponor also falsely advertised and represented that its PEX plumbing systems

and Components had been subject to decades of “rigorous testing.” It thus falsely marketed and
warranted the Components as being extensively tested, and that based on the results of those
tests, they were properly designed, developed, marketed, and manufactured so as to perform
adequately, reliably and as represented.
68.

Uponor also falsely marketed its PEX plumbing systems with statements such as

“[l]eaks are not a concern with Uponor PEX where the system is properly installed.”
69.

Uponor also falsely marketed and warranted that its PEX plumbing systems were

superior to copper plumbing systems.
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70.

When Uponor and its representatives made each of the affirmative

misrepresentations outlined above, it knew the representations were false and/or misleading. As
such, these representations were intentional and/or reckless. Uponor and its representatives
intended that consumers and purchasers would rely on the false and misleading statements.
71.

In addition to the warranties enclosed with the Components by Uponor, each of

the misrepresentations described herein caused an express warranty to form.
72.

Uponor and its agents and distributors made each of the above described

assertions, statements, representations, and warranties with the intent and purpose of inducing
plumbing suppliers, builders, plumbers, and consumers to purchase and install Uponor’s PEX
plumbing systems and Components in their properties throughout the country.
UPONOR’S OMISSIONS REGARDING THE
QUALITY OF ITS COMPONENTS
73.

Uponor also made numerous material omissions and uniformly withheld

important information relating to the design, reliability, and performance of its Components and
PEX plumbing systems.
74.

Among these omissions was the failure by Uponor to inform purchasers and

consumers about the tendency for these fittings to fail because of stress corrosion cracking and/or
dezincification and to inform them that Uponor and its suppliers had done little or no testing to
determine whether the Components would perform well in real-world conditions.
75.

Uponor also omitted material information about the limitations of the high zinc

content yellow brass Components including, for example, that the published literature going back
as far as the 1940’s had shown the propensity of that type of brass to crack and fail through
dezincification in even pure water.
76.

Uponor also omitted material information about the limitations of the high zinc
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content yellow brass Components including, for example, that the propensity of that type of brass
to crack exponentially increases following rough machining or finish practices like those used by
Uponor and/or its suppliers.
77.

Uponor also omitted material information from consumers about its lack of

quality control or input about the design and manufacturing practices used to make the
Components.
78.

Uponor also omitted material information from consumers about the availability

of reasonably feasible alternative materials that were more resistant to dezincification and stress
corrosion cracking than the high zinc content yellow brass used to make the Components.
79.

Had Uponor not withheld and omitted the above-listed material information,

Plaintiffs and class members would not have purchased the Components, allowed them to be
installed in their homes or properties, or purchased homes and properties with such systems.
FIELD FAILURES OF UPONOR’S BRASS FITTINGS
80.

Uponor’s brass fittings, including the Components, have failed prematurely in

numerous locations throughout the United States, including, but not limited to, in New Mexico,
Arizona, California, Texas, Oklahoma and Pennsylvania.
81.

Plaintiffs’ counsel has analyzed Plaintiffs’ failed brass fittings and determined

that they are Uponor’s Components, and that they are defective off the shelf in that they are
susceptible to failure due to dezincification and stress corrosion cracking.

Fittings from

Plaintiffs’ homes have been tested by experts in metallurgy and they have confirmed that the
fittings have suffered severe dezincification corrosion and metallurgical failure despite being
installed in their intended environment for a relatively short period of time.
82.

In recognition of the problems with its choice of high zinc content brass, Uponor
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now offers different materials for use in its PEX plumbing systems.
83.

Brass fittings with high zinc content have proven to be a problem for the entire

PEX plumbing industry. Failures have been reported in virtually every state and in every PEX
system distributed and installed throughout the United States by different companies.
84.

Effective in 2011, the National Sanitation Foundation (“NSF”) implemented

requirements that brass PEX fittings that with more than 15% zinc must pass industry standard
dezincification and stress corrosion cracking determination tests, which had been in existence
and known to the PEX industry since 1981 (i.e., ISO 6509), in order to be listed by NSF for use
in potable water systems. Brass PEX fittings, like Uponor’s Components, cannot be installed or
comply with local and state plumbing codes without an NSF approval and listing.
85.

The Components in Plaintiffs’ homes and in the properties of the members of the

putative class, do not and could not pass the dezincification and stress corrosion cracking
determination tests now required by NSF. Uponor could not sell those fittings today because of
their proneness to premature degradation and failure.
86.

Plaintiffs’ counsel has had brand-new Uponor Components tested under the

standards required by NSF 14 and those fittings failed the testing. Plaintiffs’ counsel has also
had fittings from Plaintiffs’ homes tested and analyzed and those fittings are defective and have
degraded in approximately two years’ of service in their intended and expected environment.
87.

Brass is an alloy primarily composed of copper and zinc. High zinc-content brass

Components installed and used as part of the plumbing systems in Plaintiffs’ homes are
corroding due to a well-known chemical reaction called dezincification. “High zinc content”
means a copper alloy having a zinc content percentage of the overall weight of the Components
on average between 32%-42% and not otherwise treated to resist dezincification.
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88.

Dezincification is a form of selective leaching or removal of an element (zinc)

from the brass alloy by corrosion. As a result, the high-zinc-content brass Components also
leach potentially impermissible amounts of lead into the potable water, become porous, brittle,
and/or blocked with zinc oxide and/or zinc carbonate, inevitably leading to restricted water flow
and/or pressure, reduced material strength, corrosion, cracks, and/or leaks.
89.

The high-zinc-content brass Components begin to degrade, fail, and cause

property damage to Plaintiffs’ homes and other personal property immediately from the moment
they are installed.
90.

The high-zinc-content brass Components continue to degrade, fail, and cause

property damage to Plaintiffs’ homes and other personal property from the time they are installed
until the time they are removed from the home. The damage to Plaintiffs’ property is continuous
and ongoing during the time the Components remain installed in a potable water system.
91.

The corrosion byproducts from the degradation of high-zinc-content brass

Components form scale and deposits on other components of Plaintiffs’ potable water system
like faucets, valves, shower heads, ice makers, water treatment systems, toilets and other
fixtures, dishwashers, washing machines, and other of Plaintiffs’ personal property.
92.

The degradation and failure of the high-zinc-content brass Components also

causes Plaintiffs and property owners to suffer a loss of use of their tangible personal property.
93.

The specification, installation and use of high-zinc-content brass Components in

the Class members’ homes and buildings cause substantial injury/damage to the members by
damaging and impairing the ability of the plumbing system to effectively operate as a potablewater-delivery system and results in the leaching of potentially impermissible and harmful
amounts of lead into the potable-water-delivery systems. When the Components dezincify, the
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leaching lead damages the overall water system in Class members’ homes and further creates
health hazards.
94.

Uponor’s own codes and standards expert, Julius Ballanco, admits that lead

leaches from yellow brass fittings when they are put into service in homes.2 In fact, Mr.
Ballanco has been concerned about lead leaching from such fittings for years. Id. at 128:4-6.
95.

There is no “safe” level of lead leaching into potable water. “In 1974, Congress

passed the Safe Drinking Water Act. This law requires the EPA to determine the level of
contaminants in drinking water at which no adverse health effects are likely to occur with an
adequate margin of safety. These…health goals, based solely on possible health risks are called
maximum contaminant levels goals (MCLG). The MCLG for lead is zero. The EPA has set this
level based on the best available science which shows that there is no safe level of exposure to
lead.”

Basic

Information

about

Lead

in

Drinking

Water,

http://water.epa.gov/drink/contaminants/basicinformation/lead.cfm (last visited Feb. 11, 2014).
Further, “[f]rom a health standpoint, the most significant metal that can enter the drinking water
via corrosion is lead. Lead is known to be a serious cumulative poison and lead intake is known
to occur through drinking water.” Internal Corrosion of Water Distribution Systems (AWWA
Manual), at 488 (2d Ed. 1996). Indeed, Defendants’ own advertising brochure touting the
Components admits that “[s]cientific studies show that lead, copper and other toxins can leach
into drinking water.” GEO-RIC-UI10380-381. The hazardous characteristics of lead have been
acknowledged by Uponor’s expert, Mr. Ballanco. Mr. Ballanco believes that no lead is good
lead, and, more specifically, that that it is harmful to consume lead, either by drinking, breathing,
2

Aventine-Tramonti Homeowners Assoc. v. Town Center Ventures, LLC, Cams Construction Corp.,
et al., Clark County, NV District Court, Case No. A-555328, Dept. XXII, Trial Testimony of Julius Ballanco,
Monday, January 28, 2013, Civil Jury Trial Day 56 Transcript (“Aventine Tr.”) at 129:13-16.

- 23 453288.4

CASE 0:12-cv-00249-ADM-JJK Document 174 Filed 02/21/14 Page 24 of 55

or through the skin. Aventine Tr. at 129:6-12. The United States Congress also amended the
Safe Water Act in 2010 by amendment to section 1417 of the Safe Drinking Water Act (42 USC
300g-6) requiring a significant reduction in the allowable lead in plumbing components,
specifically including the Uponor Components at issue in this case. The amendment, cited as the
Reduction in Lead in Drinking Water Act, provided that plumbing components, specifically
including the Uponor Components at issue in this case, contain no more than a weighted average
of 0.25% lead. The amendment to the Safe Water Act went into effect on January 4, 2014. As a
result of the amendment the Uponor F877, F1960 and F2080 fittings can no longer be installed in
potable water systems in the United States, effectively banning these fittings as unsafe and
harmful to potable water systems.
96.

Defendants knew or should have known that the high-zinc content brass alloy

used for the Components they sold and marketed made the Components prematurely fail and
leach potentially impermissible levels of lead into the potable water.
97.

The design, materials choices, and manufacturing practices of the high zinc

content yellow brass Components marketed and sold by Defendants have created a product that
is defective and begins to fail and leach potentially impermissible levels of lead into the potable
water on its first day of use, even if perfectly installed in its intended environment.
98.

Because of their defective design and manufacture, the Components, including

those installed at Plaintiffs’ homes, have failed in their intended purpose.
99.

Because of their defective design and manufacture, the Components are

inherently unsafe, defective and are substantially certain to fail within the express warranty
provided with the Components and/or within the expected useful life of the Components.
100.

Because of the Components’ defective design and manufacture, the homes and
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buildings, including those belonging to the Plaintiffs, have failed in their intended purpose as
habitable dwellings.
101.

Because of the Components’ defective design and manufacture, the homes and

buildings, including those belonging to the Plaintiffs, are inherently unsafe, defective and are
substantially certain to fail within the express warranty provided with the homes and/or within
the expected useful life of the properties.
102.

At all times, Uponor had available and feasible alternatives that would have

avoided the problems caused by the Components.
103.

Plaintiffs and class members own, have installed, or have paid for damages

caused by the defective Components that have already failed and are in the process of failing
prematurely and thus have suffered or are reasonably certain to suffer actual injury well in
advance of the warranted and expected life of the Components and the homes and buildings.
These damages include, without limitation, dezincification corrosion, the leaching of zinc and
lead into the potable water, plumbing blockages, reduced and/or restricted water flow and water
pressure, loss of function, loss of structural integrity, cracks, weeps, leaks, systems failures, and
damage to other property, appliances and components.
104.

The degradation of the Components has caused damage to Plaintiffs’ real and

personal property other than the Components sold by the Defendants. For example, the
dezincification process damages other components of the plumbing system not sold by the
Defendants, such as fixtures, as well as appliances such as water heaters, ice makers, water
treatment systems, dishwashers and clothes-washing machines by depositing damaging scale and
zinc oxide buildup on those components and the leaching of potentially impermissible amounts
of lead into the potable-water-delivery systems.
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105.

The degradation of the Components has also caused damage to the value of

Plaintiffs’ real property in that the value of the Plaintiffs’ homes have been stigmatized and
diminished as compared to comparable homes which do not have the defective Components.
106.

Plaintiffs are informed, believe, and thereupon allege that at all times relevant

herein, Defendants were the predecessors, successors-in-interest and/or alter egos of one another
in doing the things alleged herein and in so doing were acting in the scope of their respective
authority and agency.
107.

Plaintiffs are informed, believe, and thereupon allege that the high-zinc content

brass Component deficiencies and defective conditions have proximately caused damage to the
Plaintiffs and the Class. The blatant manifestations of this dezincification injury include the
dezincification corrosion itself, leaching lead into the potable-water-delivery system, plumbing
blockages, reduced water flow and/or pressure, loss of function, loss of structural integrity,
cracks, weeps, leaks, system failures, and/or damage to other real and personal property,
appliances, and components, and diminution of the value of the Plaintiffs’ homes. Plaintiffs are
informed and believe that these damages are pervasive and exist in their homes and the homes of
class members.
108.

The Plaintiffs’ homes may have suffered damages in other ways and to other

extents not presently known to Plaintiffs, and not specified above. Plaintiffs reserve the right to
amend this Complaint upon discovery of any additional damages not referenced herein, and/or to
present evidence of the same at the time of trial of this action.
109.

Plaintiffs allege and assert that their claim of defective construction and this legal

action have all been brought in a timely manner and within the statute of limitations and repose
periods, if applicable.
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110.

The Components are damaged and have caused damage to Plaintiffs’ other real

and personal property, including appliances and components of the plumbing system not sold or
manufactured by Uponor.
111.

Plaintiffs are now faced with having to re-plumb their homes, and have suffered

out-of-pocket loss and damage as a result of the failures of Uponor’s defective plumbing
products.
112.

Plaintiffs and class members have incurred or are reasonably certain to incur the

cost of repairing their homes because of the failure of the Components, the cost to repair and
replace appliances and other components of their plumbing systems, and the cost of repairing
property damaged by the failure of the Components.
113.

Plaintiffs and class members have suffered general and specific compensatory and

contractual damages including, without limitation, consequential, incidental, loss of use,
diminution of value, attorneys’ fees, costs and disbursements.
PARTICULAR FACTUAL ALLEGATIONS AS TO
CALIFORNIABUILDING OWNERS
114.

The Overstreets are the owners of a home located in the State of California.

115.

Plaintiffs’ home contains defective yellow brass fittings as components of the

plumbing lines installed at the time of original construction, which were manufactured by
Uponor and supplied by Uponor.
116.

Items referred to herein as “yellow brass fittings” are those with a material base

with a zinc content in excess of 15 percent and include products manufactured and sold by
Uponor as defined herein and include those sold under the names ProPEX, and any other trade
names by Uponor including connections, brass couplings, brass elbows, brass tees, brass
reducing tees, brass male threaded adapters, brass female threaded adapters, brass sweat
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adapters, multi-port tees, brass fitting adapters, drop ear brass elbows, and brass swivel faucet
adapters using the configuration of the Components.
117.

The original purchase agreement for the original sale of Plaintiffs’ home and for

the original sale of the homes of the California class members by the original sellers were signed
on or after January 1, 2003.
118.

Individual product manufacturers and material suppliers are subject to an action

for recovery of damages for the violation of the standards enumerated in California Civil Code
section 895 et seq., which includes California Civil Code section 896(a)(15), for defective yellow
brass fittings which are components of the plumbing lines of Plaintiffs' home at the time of
original construction.
119.

The yellow brass fittings which were manufactured or distributed and supplied by

Uponor are corroding through various processes of dezincification so as to impede the useful life
of the plumbing system of Plaintiffs’ home. The factual allegations and images of the injury and
damage resulting from dezincification to the yellow brass fittings contained within the plumbing
lines of the Overstreet residence have been previously alleged in paragraphs 19 and 20 of this
complaint, which are hereby incorporated by such reference. The yellow brass fittings contained
within the plumbing lines of the Overstreet residence have been injured and damaged as a result
of dezincification, have pitted and corroded and are pitting and corroding as a result of
dezincification. The fittings are failing of their intended purpose by allowing water to pass
beyond the intended sealing barbs of the assembly and causing the fittings to fail their design
purpose, where the meringue indicative of the dezincification form of corrosion of the yellow
brass fittings is present past the exterior barriers to fitting leakage and has led to the formation of
a voluminous corrosion product called meringue that occludes fittings thereby also significantly
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reducing the flow of water through the plumbing system. The dezincification of the yellow brass
selected by Uponor to fabricate Uponor/Wirsbo fittings has caused the fittings to experience
failure by leakage as well as to failure by occlusion. Such injury and damage has impeded the
useful life of the plumbing systems within the Overstreet residence. Plaintiffs bring this action
pursuant to California Civil Code section 895 et seq. for the violation of the building standards
contained at California Civil Code section 896(a)(14) and (a)(15).
120.

Between 2000 and the date of the filing of this action, the Defendants,

individually and collectively, acted in the capacity and engaged in the business of a manufacturer
and material supplier of defective yellow brass fittings which were components incorporated at
the time of original construction into the plumbing lines of Plaintiffs’ home.
121.

Uponor was negligent in the design and manufacture of the yellow brass fittings

for a number of reasons, including Uponor’s choice of a high-zinc content brass alloy as the
material used for the yellow brass fittings.
122.

Uponor knew or should have known that the brass alloy chosen for the yellow

brass fittings made the fittings susceptible to corroding through various processes of
dezincification.
123.

The yellow brass fittings fail their intended purpose because of the defective

design and manufacture.
124.

Plaintiffs have incurred and, during the pendency of this action, will incur

expenses for attorney’s fees and costs herein. Such attorney’s fees and costs are necessary for
the prosecution of this action and will result in a benefit to each of the members of the Class.
This action will result in the enforcement of important rights supported by strong public policy
affecting the public interest which will confer a significant benefit on the general public and a
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large class of persons, where the necessity and financial burden of private enforcement are such
as to make the award appropriate, and where such fees should not in the interest of justice be
paid out of the recovery, pursuant to California Code of Civil Procedure section1021.5.
125.

Plaintiffs were also required to retain the services of experts and consultants to

investigate the violations of the building standard contained at California Civil Code section
896(a)(15) and seek damages for investigative costs pursuant to California Civil Code section
944.
CLASS ALLEGATIONS
126.

This action has been brought and may be properly maintained as a nationwide

class action by all the Plaintiffs pursuant to Fed. R. Civ. P. 23, on behalf of a nationwide class
defined as follows:
All persons and entities that own a structure physically located in the United
States that contains a potable water PEX plumbing system with the Components
sold by Uponor or its predecessors (the “Class”). Excluded from the Class are (1)
owners of homes and buildings in Southern Nevada with plumbing systems
utilizing high zinc content yellow brass potable water plumbing system
components manufactured by and/or on behalf of the Uponor entities exposed to
water supplied by the Southern Nevada Water Authority, and (2) Defendants, any
entity in which Defendants have a controlling interest or which has a controlling
interest of Defendants, and Defendants’ legal representatives, assigns and
successors.
127.

Plaintiff George also brings this action on behalf of the following New Mexico

sub-class:
All persons and entities that own a structure physically located in the State of
New Mexico that contains a potable water PEX plumbing system with
Components sold by Uponor or its predecessors (the “New Mexico Class”).
Excluded from the New Mexico Class are Defendants, any entity in which
Defendants have a controlling interest or which has a controlling interest of
Defendants, and Defendants’ legal representatives, assigns and successors.
128.

The Arizona Plaintiffs, Charles and Jamie Gibbs, William and Corie Connelly,

Galen and Leslie Satterlee, Gail Henrichsen, Dustin and Martha Barnett, Dave and Holly
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Marcus, and Kelly Babb, also allege a sub-class that consists of all owners of homes and
buildings in Arizona, that had installed the Defendants’ high zinc content yellow brass potable
water plumbing Components:
All persons and entities that own a structure physically located in the State of
Arizona that contains a potable water PEX plumbing system with Components
sold by Uponor or its predecessors (the “Arizona Class”). Excluded from the
Arizona Class are Defendants, any entity in which Defendants have a controlling
interest or which has a controlling interest of Defendants, and Defendants’ legal
representatives, assigns and successors.
129.

The California Plaintiffs, Gary and Elsa Overstreet, also allege a sub-class of

California homeowners as follows:
All persons and entities that own a structure physically located in the State of
California that contains a potable water PEX plumbing system with Components
sold by Uponor or its predecessors (the “California Class”). Excluded from the
California Class are Defendants, any entity in which Defendants have a
controlling interest or which has a controlling interest of Defendants, and
Defendants’ legal representatives, assigns and successors.
130.

The nationwide Class, New Mexico Class, Arizona Class and California Class are

collectively referred to as the “Classes”.
131.

The story of this single, defective product is the same for each of the proposed

Classes and class members. Because the proposed class members’ claims arise from the same
course of events, identical issues of liability, causation, negligence, strict liability, and breach are
shared by and between each of them and the claims of the Plaintiffs are typical of the claims of
the putative class members and could be sought by any of them.
132.

Plaintiffs are fair and adequate representatives for these proposed Classes because

they do not have any claims that are antagonistic to the claims of the putative class members.
133.

The claim of each individual class member is for a relatively small monetary

amount, approximately $15,000 (including an estimated cost-to-repair, reasonable attorney’s fees
and costs), and most of the class members are natural persons who do not regularly engage in
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litigation. Plaintiffs are thus informed and believe that the putative class members do not have
an interest in individually controlling the prosecution of their claims for this defect.
134.

Plaintiffs do not perceive that these proposed Classes will be difficult to manage.

And their attorneys have the experience, knowledge, and resources to adequately and properly
represent the interests of the proposed Classes.
135.

Plaintiffs specifically exclude from the proposed Classes any person or entity that

has previously commenced and concluded a lawsuit against Uponor arising out of the subject
matter of this lawsuit, as well as the judge assigned to this case and any member of the judge’s
immediate family.
136.

Plaintiffs specifically include in the proposed Classes, the claims of all persons or

entities that have paid for the repair, replacement, and/or damage caused by prematurely failed
Components sold by Uponor, except for homeowners in the State of Nevada whose water is
supplied by the Southern Nevada Water Authority.
137.

Plaintiffs reserve the right to re-define the Class(es) prior to class certification.

138.

Members of the Classes are so numerous that their individual joinder is

impracticable. While the precise number is unknown at this time, upon information and belief,
the proposed Classes are comprised of at least thousands of members. The true number of Class
members is likely to be known by Uponor and may be ascertained through its books and records.
139.

For example Plaintiffs do not, as yet, know the exact size of the California Class,

but estimate the number of residences owned by the class members to number not less than one
hundred and sixty eight thousand (168,000). The basis for the California Class size estimate is
that from 2003 to the present approximately 1,120,000 (one million one hundred and twenty
thousand) new residential units were constructed in the State of California and on information
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and belief Plaintiffs estimate not less than fifteen percent (15%) of the homes constructed
between 2003 to the date of the filing of this action included yellow brass fittings installed in the
original plumbing lines supplied and manufactured by Uponor. The Joinder of the owners of one
hundred and sixty eight thousand (168,000) residences would be impracticable.
140.

There are numerous questions of law and fact common to Plaintiffs and the

Classes, and those questions predominate over any questions that may affect individual Class
members, including but not limited to:

a.

Were Uponor’s Components defectively designed;

b.

If so, what is the nature of the design defect;

c.

Were Uponor’s Components defectively manufactured;

d.

Did Uponor fail to warn consumers that the Components were not
properly tested during the design and development process;

e.

Did Uponor adequately warn consumers about any types of installations
that may cause premature failure of the Components;

f.

Did Uponor make fraudulent, false, deceptive, and/or misleading
statements in connection with the sale of its Components, including those
relating to standards and reliability;

g.

Did Uponor omit material information when it sold its Components;

h.

Did Uponor properly account for foreseeable variations in installation in
the development and design of their Components;

i.

Did Uponor exercise reasonable care in the design, manufacture, and
testing of it Components;

j.

Are the Components progressively deteriorating at an accelerated rate;

k.

Will the Components fail prematurely;

l.

Did Uponor deliberately sell or allow the Components to be distributed
after they knew they were failing at an increased rate;

m.

What categories of damages are recoverable for owners of structures with
Uponor’s defective Components;
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141.

n.

Can the Class obtain a declaration and injunctive relief;

o.

Whether California Civil Code section 896(a)(15) was violated by the
supply of defective Components incorporated into the plumbing lines of
new California residential housing originally sold after January 1, 2003;
and

p.

Whether California Civil Code section 896(a)(15) was violated by the
manufacture of defective Components incorporated into the plumbing
lines of new California residential housing originally sold after January 1,
2003.

Plaintiffs’ claims are typical of the claims of the Classes. Plaintiffs and all class

members have suffered damages as a result of Uponor’s wrongful acts and misconduct. Uponor
engaged in a similar pattern of misconduct towards Plaintiffs and all class members.
142.

Plaintiffs will fairly and adequately protect the interests of the Classes. Plaintiffs

have retained counsel with substantial experience in prosecuting nationwide multi-state
consumer class actions.

Plaintiffs and counsel are committed to prosecuting this action

vigorously on behalf of the Classes, and have the financial resources to do so. Neither Plaintiffs
nor their counsel have any interest adverse or antagonistic to those of the Classes.
143.

Plaintiffs and the members of the Classes have all suffered and will continue to

suffer harm and damages as a result of Uponor’s conduct. A class action is superior to other
available methods for the fair and efficient adjudication of the controversy. Absent a class
action, the vast majority of class members likely would not be in a position to litigate their
claims individually and would have no effective remedy at law through which to vindicate their
claims against Uponor and be made whole. Class treatment of predominating common questions
of law and fact would also be superior to multiple individual actions, in that class treatment
would conserve the resources of the courts and the litigants, and will further efficient
adjudication of class member claims.
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CAUSES OF ACTION
COUNT I
(Breach of Implied Warranties of Fitness for Particular Purpose, Merchantability,
Habitability, Quality, and Workmanship)
144.

Plaintiffs reallege and incorporate by reference the preceding paragraphs of this

Complaint as though fully set forth herein.
145.

Plaintiffs are informed, believe, and thereupon allege that Defendants were

engaged in and are responsible for the design, development, testing, manufacture, distribution,
supply, marketing, sale and warranting of defective high zinc content yellow brass plumbing
Components for potable-water-delivery systems installed and used in homes and buildings
constructed throughout the United States and/or were involved in the planning, development,
design, construction, warranting, repair, selection, supply, and installation of the Components
and/or the sale of the homes and buildings, which contain defective high-zinc-content brass
Components, and that Plaintiffs and their members were the intended beneficiaries and/or the
intended third-party beneficiaries of each and every such act and/or warranty.
146.

By designing, manufacturing, marketing, supplying, selecting, installing, and/or

causing the high-zinc-content brass Components and potable-water-delivery systems to be
installed in the homes and buildings, Defendants expressly and/or impliedly warranted that said
Components and systems were free of defective materials, were of merchantable quality, were
suitable and fit for the ordinary purpose for which said systems were intended, and were safe and
proper. Defendants also actively sought to distribute their products in this marketplace by
making certain representations and warranties about their plumbing system to national, state,
and/or local agencies such as building authorities where the product system was marketed and
sold as approved for use in accordance with national, state, and/or local laws. As a result of
these representations and warranties, national, state, and/or local agencies approved the high zinc
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content brass Components and plumbing systems for use, conveying the defective information
and warranties to Plaintiffs and their members.
147.

Defendants warranted by implication that the high zinc content Components and

plumbing systems were fit for the particular purpose they were intended, and that said systems
and components would perform in a defect-free manner.
148.

Plaintiffs are informed, believe, and thereupon allege that Defendants breached

said warranties by failing to adequately and properly develop, design, manufacture, assemble,
distribute, market, sell, warrant, select materials, install, and/or cause to be installed the high zinc
content Components and plumbing systems in the homes and buildings and/or by failing to
provide defect-free plumbing systems in the homes and buildings.
149.

As a direct and proximate result of the breaches of the implied warranties by

Defendants, Plaintiffs and their members have been, and will continue to be caused damage as
more fully described herein including, but not limited to product failures, dezincification
corrosion, leaks, blockages, loss of use and function of the plumbing systems and related
improvements and/or appliances provided by others, resultant damage to the homes, buildings
and work of others (e.g., water loss, damage to framing, drywall and/or other building materials),
resultant damage to water quality, including leaching of lead from the high zinc content
Components into the potable-water-delivery systems of the homes and buildings, economic
losses including costs of maintenance, repair and/or replacement, and all reasonable fees, costs,
interest, and/or expenses associated therewith.

These damages and others are expected to

increase over time as the defective systems and components continue to fail.
150.

As a further direct and proximate result of the breaches of the implied warranties

by Defendants, Plaintiffs and their members have suffered damages in an amount not fully
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known but believed to be within the jurisdiction of this Court in that they have been and will
hereafter be required to perform works of repair, restoration, and construction to all or portions
of the homes and buildings to prevent further damage and to restore the homes and buildings to
their proper habitable condition. Plaintiffs have also suffered damages as a direct and proximate
result of the diminution of value of their homes due to the installation of the defective
Components in those homes. Plaintiffs and their members will establish the amount of their
damages at the time of trial according to proof.
151.

Plaintiffs incorporate the prayer for relief as though set forth herein.
COUNT II
(Breach of Express Warranties)

152.

Plaintiffs reallege and incorporate by reference the preceding paragraphs of this

Complaint as though fully set forth herein.
153.

The Defendants did prepare, distribute, and provide express warranties as part of

the Defendants potable-water-delivery systems, the high zinc content Components for the homes
and buildings. These warranties provide coverage for certain defects in these plumbing systems,
high zinc content Components for the homes and buildings. These warranties were intended for
use by customers and end-users of the plumbing systems and high zinc content Components and
the purchasers of the homes, including Plaintiffs and their members.
154.

The Defendants expressly warranted that the high-zinc-content brass Components

were developed, designed, manufactured, and distributed in conformance with certain ASTM
Standards, including ASTM F877, F1960 and F2080 and any and all applicable safety standards,
building and product codes, standards, and regulations. In so doing, Defendants expressly
warranted that their plumbing systems were fit, sound, and safe, and would remain so for a
reasonable period of time.
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155.

Plaintiffs are informed, believe, and thereupon allege that the express warranties

made and used by Defendants have at all relevant times been written in the form of, by example,
and without limitation: product catalogues, instruction manuals, ASTM Standards and/or other
codes or standards, specifically including NSF standards and/or codes, advertising flyers,
brochures, sales literature, promotional packages, signs, magazine and newspaper articles and
advertisements, all designed to promote the introduction and ultimate sale of the defective high
zinc content Components and to promote the belief that these systems had been properly
developed, designed, manufactured, and distributed for safe and effective use.
156.

As a direct and proximate result of the breaches of the express warranties by

Defendants as herein alleged, Plaintiffs and their members have been, and will continue to be,
caused damage as more fully described herein including, but not limited to blockages, restricted
water flow and/or pressure, reduced material strength and structural integrity, weeping, leaks,
cracks, product failures, dezincification corrosion, loss of use and function of the plumbing
systems and related improvements and/or appliances provided by others, resultant damage to the
homes, buildings and work of others (e.g., water loss, damage to framing, drywall and/or other
building materials), resultant damage to water quality, including the leaching of lead into their
properties’ potable-water-delivery systems, and economic losses including costs of maintenance,
repair and/or replacement, and all reasonable fees, costs, interest, and/or expenses associated
therewith. These damages and others are expected to increase over time as the defective systems
and components continue to fail.
157.

As a further direct and proximate result of the breaches of the express warranties

by Defendants as herein alleged, Plaintiffs and their members have suffered injuries and/or
damages to property in an amount not fully known but believed to be within the jurisdiction of
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this Court in that they have been and will hereafter be required to perform works of repair,
restoration, and construction to all or portions of their properties to prevent further damage and
to restore the properties to their proper condition. Plaintiffs and their members will establish the
amount of their damages at the time of trial according to proof.
158.

Plaintiffs incorporate the prayer for relief as though set forth herein.
COUNT III
(Negligence, including Negligent Misrepresentation, Failure to
Warn/Instruct and Negligent Installation)

159.

Plaintiffs reallege and incorporate by reference the preceding paragraphs of this

Complaint as though fully set forth herein.
160.

Plaintiffs allege that Defendants knew or should have known that the high zinc

content Components were not properly or adequately designed, tested, engineered, marketed,
distributed, marked, labeled, represented (including instructions and warnings), selected, or
installed such that Plaintiffs and their members have been substantially damaged or injured
thereby, and that Defendants knew or should have known that the homes and buildings, which
contain defective high-zinc-content brass Components and attendant high-zinc-content brass
plumbing components, are defective because they are not and were not developed, designed,
manufactured, assembled, constructed, plumbed, distributed, marketed, sold, and/or warranted in
accordance with applicable laws, codes, and/or standards of care.
161.

Plaintiffs allege Defendants were under a duty to exercise ordinary care to avoid

reasonably foreseeable harm to Plaintiffs and their members and knew or should have foreseen
with reasonable certainty that Plaintiffs and/or their members would suffer injury and/or
monetary damages as set forth herein by using, specifying for use, and/or installing the high zinc
content Components in the homes and buildings.
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162.

Plaintiffs are informed, believe, and thereupon allege that Defendants breached

said duty by negligently designing, developing, manufacturing, distributing, marketing, and/or
selling unreasonably unsafe and defective plumbing systems and attendant parts, which were
installed and used in the homes and buildings, and/or by selecting and/or installing said
plumbing systems and components in the homes and buildings, or causing the same to be
installed, in a manner inconsistent with manufacturer’s specifications, local, state and national
codes, and/or standards of performance within the industry, as well as failing to select and/or use
materials that are capable of performing in a defect-free manner.
163.

Defendants’ negligence includes the failure to provide adequate information to

local building code authorities. Plaintiffs, their members, and/or their predecessors-in-interest
are members of the class of persons that the building codes and ordinances were designed to
protect. Such violations are negligence per se on the part of Defendants.
164.

Defendants’ negligence includes intentional and/or reckless misrepresentations

about the defective plumbing systems and components given to Plaintiffs, their members, and/or
their representatives, upon which they relied to their detriment and damage.
165.

As a direct and proximate result of the Defendants’ negligence, Plaintiffs and

their members have been, and will continue to be, caused damage as more fully described herein
including, but not limited to, blockages, restricted water flow and/or pressure, reduced material
strength and structural integrity, weeping, leaks, cracks, product failures, dezincification
corrosion, loss of use and function of the plumbing system and related improvements and/or
appliances provided by others, resultant damage to the properties and work of others (e.g., water
loss, damage to framing, drywall and/or other building materials), resultant damage to water
quality, including the leaching of lead into the properties’ potable-water-delivery systems, and

- 40 453288.4

CASE 0:12-cv-00249-ADM-JJK Document 174 Filed 02/21/14 Page 41 of 55

economic losses including costs of maintenance, repair and/or replacement, and all reasonable
fees, costs, interest and/or expenses associated therewith.

These damages and others are

expected to increase over time as the defective systems and components continue to fail.
166.

As a further direct and proximate result of Defendants’ negligence, Plaintiffs and

their members have suffered injuries and/or damages in an amount not fully known but believed
to be within the jurisdiction of this Court in that they have been and will hereafter be required to
perform works of repair, restoration, and construction to all or portions of the homes and
buildings to prevent further damage and to restore the properties to their proper habitable
condition.

Plaintiffs have also suffered damages as a direct and proximate result of the

diminution of value of their homes due to the installation of the defective Components in those
homes. Plaintiffs and their members have also been compelled to resort to litigation against
Defendants to judicially resolve their differences.
167.

Plaintiffs and their members will establish the amount of their damages at the

time of trial according to proof.
168.

The damages and/or injuries suffered by Plaintiffs and their members, are of the

kind that ordinarily does not occur in the absence of negligence, negligence per se, carelessness,
and/or as a result of unworkmanlike conduct.
169.

The damages and/or injuries suffered by Plaintiffs and their members were caused

by an agency or instrumentality over which Defendants had the exclusive right or control, and
which was not mishandled or otherwise changed after Defendants relinquished control.
170.

The damages and/or injuries suffered by Plaintiffs and/or their members were not

due to any voluntary action on the part of Plaintiffs and/or their members.
171.

Defendants have superior knowledge and/or are in a better position to explain the
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damages and/or injuries suffered by Plaintiffs and their members.
172.

Plaintiffs incorporate the prayer for relief as though set forth herein.
COUNT IV
(Strict Products Liability)

173.

Plaintiffs reallege and incorporate by reference the preceding paragraphs of this

Complaint as though fully set forth herein.
174.

At all relevant times herein, Defendants, developed, designed, manufactured,

supplied, distributed, marketed, sold, warranted, selected materials, and installed, or caused to be
installed, defective plumbing systems and component parts in the homes and buildings of
Plaintiffs and members of the Classes, notably defective high zinc content Components, that
have prematurely failed due to dezincification corrosion, so as to cause the homes and buildings
to be in a dangerous, defective, unsafe, and unfit condition for habitation.
175.

Defendants knew and/or should have known and expected that their products

would be placed in the stream of commerce and on the market, and would reach Plaintiffs and
their members without substantial change and would be installed in the same defective condition
in which they were originally designed, manufactured, and sold.
176.

At all times relative hereto, Defendants owed a duty of reasonable care to the

Plaintiffs and their members in the design, development, manufacture, distribution, marketing,
sale, use, selection, and installation of materials in the homes and buildings.
177.

Defendants breached their duties by failing to adequately and properly design,

develop, manufacture, distribute, market, warn, sell, select, and/or install the plumbing systems
and component parts in the homes and buildings in that said system and component parts are
defective and/or otherwise unsuitable for use, resulting in failures and damage to Plaintiffs and
their members. For example, but not limitation, the plumbing systems and components have
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failed (dezincified), caused damage to other property, and caused blockages, restricted water
flow and/or pressure, reduced material strength and structural integrity, weeping, leaks, cracks,
product failures, stress, corrosion, cracking, loss of use and function of the plumbing systems and
related improvements and/or appliances provided by others, leaching of lead into the properties’
potable-water-delivery systems, and other damages. Defendants had prior notice and knowledge
of these defects and potential damages, and failed to act timely and accordingly to remedy these
defects.
178.

As a direct and proximate result of the foregoing, Plaintiffs and their members

have suffered injuries and/or damages in an amount not fully known but believed to be within the
jurisdiction of this Court in that they have been and will hereafter be required to perform works
of repair, restoration, and construction to all or portions of the homes and buildings to prevent
further damage and to restore the homes and buildings to their proper habitable condition.
Plaintiffs and their members will establish the amount of their damages at the time of trial
according to proof. Plaintiffs have also suffered damages as a direct and proximate result of the
diminution of value of their homes due to the installation of the defective Components in those
homes. As a further direct and proximate result of the foregoing, Plaintiffs and their members
have been compelled to resort to litigation against Defendants to judicially resolve their
differences.
179.

Plaintiffs’ and their members’ damages and/or injuries, are sufficient

circumstantial evidence of proof of the existence of a defect or an unreasonably dangerous
condition, and evidence of a defect or an unreasonably dangerous condition, is properly inferred
under the doctrine of res ipsa loquitur.
180.

Plaintiffs incorporate the prayer for relief as though set forth herein.
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COUNT V
(Unjust Enrichment)
181.

Plaintiffs re-allege the foregoing paragraphs as if fully set forth herein.

182.

Substantial benefits have been conferred on Uponor by Plaintiffs and class

members by purchasing the Components, and Uponor has knowingly and willingly accepted and
enjoyed these benefits.
183.

Uponor either knew or should have known that the payments rendered by

Plaintiffs and class members were given and received with the expectation that the Components
would perform as represented and warranted. For Uponor to retain the benefit of the payments
under these circumstances is inequitable.
184.

Uponor’s acceptance and retention of these benefits under the circumstances

make it inequitable for Uponor to retain the benefit without payment of the value to Plaintiffs
and class members.
185.

Plaintiffs and class members are entitled to recover from Uponor all amounts

wrongfully collected and improperly retained by Uponor, plus interest thereon.
186.

As a direct and proximate result of Uponor’s wrongful conduct and unjust

enrichment, Plaintiffs and class members are entitled to an accounting, restitution from, and
institution of a constructive trust disgorging all profits, benefits, and other compensation
obtained by Uponor, plus attorneys’ fees, costs and interest thereon.
187.

Plaintiffs incorporate the prayer for relief as though set forth herein.
COUNT VI
(Declaratory and Injunctive Relief)

188.

Plaintiffs reallege the foregoing paragraphs as if fully set forth herein.

189.

Plaintiffs and class members seek a Court declaration of the following:

a.

The Components have a defect that causes them to prematurely fail and
- 44 -

453288.4

CASE 0:12-cv-00249-ADM-JJK Document 174 Filed 02/21/14 Page 45 of 55

leak, resulting in water damage to property and the necessity of the
removal and replacement of the Components;

190.

b.

The Components have a defect in workmanship and material that causes
failures;

c.

Uponor knew of the defects in its Components;

d.

Uponor shall re-audit and reassess all prior warranty claims regarding the
Components, including claims previously denied in whole or in part; and

e.

Uponor shall establish an inspection program and protocol to be
communicated to all class members that will require Uponor to pay for
damage caused by its Components and to replace those systems.

Plaintiffs incorporate the prayer for relief as though set forth herein.

COUNT VII
(New Mexico Unfair Trade Practices Act on behalf of New Mexico Class)
191.

Plaintiffs reallege the foregoing paragraphs as if fully set forth herein.

192.

Plaintiff George and members of the New Mexico Class are “persons” under the

193.

New Mexico’s Unfair Trade Practices Act, N.M.S.A. § 57-12-3, makes unfair,

UTPA.

deceptive, and unconscionable trade practices in the conduct of any trade or commerce unlawful.
194.

Uponor’s advertising and sale of the Components constitutes “trade” or

“commerce” under the UTPA.
195.

Under the UTPA, it is an unfair or deceptive practice to “represent[] that goods . .

. have sponsorship, approval, characteristics, ingredients, uses, benefits or quantities that they do
not have.” N.M.S.A. § 57-12-2.
196.

By advertising and selling the Components as merchantable and usable for the

plumbing systems of Plaintiff George and members of the New Mexico Class, Uponor
represented that the fittings had characteristics they did not have. In fact, the fittings fail after a
relatively short period of use making them unfit for use as plumbing fittings. Such conduct
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violates the New Mexico UTPA.
197.

“Unconscionable trade practices” are acts or practices in connection with the sale

of any goods that, to a person’s detriment take advantage of the lack of knowledge, ability,
experience or capacity of a person to a grossly unfair degree. Included within “unconscionable
trade practices” are also acts or practices in connection with the sale of goods that results in a
gross disparity between the value received by a person and the price paid.
198.

By advertising and selling the Components as merchantable and usable for the

plumbing systems of Plaintiff George and members of the New Mexico Class, Uponor
represented that the fittings had value as a high-quality fitting for plumbing systems. When
Plaintiff George and members of the New Mexico Class purchased the fittings, they paid a price
based on the perceived value of a fitting that was of high quality and would last for a long period
of time. Instead, Plaintiff George and members of the New Mexico Class received a defective
product that began to fail from the day it was installed. This disparity in price paid vis-à-vis
value is so great that the sale of these goods with Uponor’s representations of value violates the
New Mexico UTPA as an unconscionable trade practice.
199.

Uponor willfully engaged in the conduct that violated the UTPA.

200.

Plaintiff George and members of the New Mexico Class have sustained damages

as a result of Uponor’s violations of the New Mexico UTPA in an amount to be determined at
trial.
201.

Plaintiffs incorporate the prayer for relief as though set forth herein.

COUNT VIII
(Violation of Arizona Deceptive Trade Practices Acton behalf of the Arizona Class)
202.

Plaintiffs reallege and incorporate by reference the preceding paragraphs of this

Complaint as though fully set forth herein.
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203.

Defendants have engaged in deceptive trade practices that are prohibited by

Section 44-1522(a) of the Arizona Revised Statutes:
a.

Defendants knowingly made false representations as to the characteristics,

materials, standards, ingredients, uses, and benefits of the high zinc content yellow brass
Components and plumbing systems, but not limited to representing that these materials and
systems were defect-free and suitable for residential use in Arizona, including, but not limited to,
Maricopa, Pinal and Pima Counties;
b.

Defendants represented that the high zinc content yellow brass

Components and plumbing systems were of a particular standard, quality, grade, style, or model
and knew or should have known that they are of another standard, quality, grade, style, or model
including, but not limited to life expectancy for these materials and systems;
c.

Defendants knowingly made other false representations in transacting the

purchase and sale of the high zinc content yellow brass Components and plumbing systems; and
d.

Defendants knowingly failed to disclose material facts in connection with

the purchase and sale of the high zinc content yellow brass Components and plumbing systems,
but not limited to the fact that these materials and systems would suffer from dezincification
corrosion when exposed to water in Arizona, including, but not limited to, Maricopa, Pinal and
Pima Counties.
204.

But for the Defendants’ unfair trade practices, the Arizona Plaintiffs would not

have been damaged because their homes would not have been plumbed with these defective
systems and materials.
205.

Pursuant to A.R.S. §§ 44-1521 – 44.1534, the Arizona Plaintiffs and their

members, as victims of Defendants’ consumer fraud, are entitled to recover the damage they
have sustained as a result of that fraud and any costs and reasonable attorneys’ fees they incur as
a result.
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206.

Plaintiffs incorporate the prayer for relief as though set forth herein.

COUNT IX
(Violation Of Standards For Residential Construction Under California Civil
Code Section 896(a)(15)) (On behalf of the California Class)
207.

Plaintiffs allege Defendants are liable for damages arising out of and related to the

incorporation of defective yellow brass fittings manufactured and supplied by Uponor installed
in Overstreet Plaintiffs’ home at original construction which are corroding through various
processes of dezincification and are impeding the useful life of the plumbing systems of
Plaintiffs’ home in violation of the building standards for original construction as enumerated in
California Civil Code section 896(a)(15).
208.

As a direct and proximate result of these Defendants’ violations of the standards

for residential construction, the Overstreet Plaintiffs have been damaged in that they have been
and will be required to incur expenses to correct, replace, and reconstruct these defective
components within the home, as well as to correct, replace, and reconstruct the damage to
property resulting therefrom, and they will be required to incur expenses for related costs such as
for relocation, loss of use, substitute housing, and other expenses, at a cost which is presently
unknown, but believed to be a sum in excess of seven hundred million dollars ($700,000,000).
The Overstreet Plaintiffs were also required to retain the services of experts and consultants to
investigate the nature and extent of the alleged defective conditions and resulting damages, and
seek damages for investigative costs pursuant to California Civil Code section 944.
209.

Plaintiffs incorporate the prayer for relief as though set forth herein.

COUNT X
(California Consumer Legal Remedies Act [“CLRA”], Cal. Civ. Code § 1750, et seq.)
(On behalf of the California Class)
210.

Plaintiffs incorporate by reference the allegations contained in the foregoing
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paragraphs of this Complaint.
211.

Uponor is a manufacturer, marketer, seller and distributor of Components.

212.

The Overstreets are “consumers” within the meaning of Cal. Civ. Code § 1761.

213.

The Components are a “goods” within the meaning of Cal. Civ. Code § 1761.

214.

Under Cal. Civ. Code § 1770 “[r]epresenting that good or services have

sponsorships, approval, characteristics, ingredients, uses, benefits, or qualities which they do not
have” is unlawful.
215.

Uponor’s marketing and sale of the Components is unlawful under the CLRA

because Uponor represents the Components had benefits it did not have.
216.

Under Cal. Civ. Code § 1770 “[r]epresenting that goods or services are of a

particular standard, quality, or grade, or that goods are of a particular style or mode, if they are
another” is unlawful.
217.

Uponor’s marketing and sale of the Components is unlawful under the CLRA

because Defendant misrepresented the standard, quality, and grade of the Components.
218.

By engaging in the conduct described herein, Uponor violated and continues to

violate California’s CLRA and the similar laws of other states.
219.

The Overstreets on behalf of themselves and all others similarly situated, demand

injunctive relief against Uponor such that Uponor is permanently enjoined from making false
representations about the quality and grade of the Components.
COUNT XI
(California Unfair Competition Law [“UCL”] Cal. Bus. & Prof. Code § 17200, et. seq.)
(On Behalf of the California Class)
220.

The Overstreets incorporate by reference the allegations contained in the

foregoing paragraphs of this Complaint.
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221.

Uponor used and employed unfair methods of competition and/or unfair or

deceptive acts or practices including, but not limited to the following:

a.

Representing that goods have sponsorship, approval, characteristics,

ingredients, uses, benefits, or quantities that they do not have or that person has sponsorship,
approval, status, affiliation or connection that he does not have;

b.

Representing that goods or services are of a particular standard, quality, or

grade or that goods are of a particular style or model, if they are of another;

c.

Engaging in other fraudulent or deceptive conduct which created the

likelihood of confusion or of misunderstanding; and

d.

Utilizing misrepresentations, knowing omissions, and other sharp business

practices to mislead or create a misleading impression regarding the integrity, durability,
longevity and warranty of its Components.
222.

Uponor knew or should have known that its Components were defective, would

fail prematurely, were not suitable for use as plumbing product, and otherwise was not as
warranted and represented by Uponor.
223.

Uponor’s misrepresentations, concealment, omissions, and other deceptive

conduct were likely to deceive and cause misunderstanding and is associated with Plaintiffs
being deceived about the suitability of Uponor’s Components for use as a long-lasting plumbing
product that would be backed by warranties.
224.

Uponor intended that Plaintiffs and Plaintiffs’ representatives and contractors

would rely on Uponor’s misrepresentations, concealment, warranties, deceptions, and/or
omissions regarding the suitability, durability, and useful life of its defective Components.
225.

Uponor’s conduct and omissions described herein repeatedly occurred in

- 50 453288.4

CASE 0:12-cv-00249-ADM-JJK Document 174 Filed 02/21/14 Page 51 of 55

Uponor’s business and were capable of deceiving a substantial portion of the consuming public.
226.

The facts concealed or not disclosed by Uponor are material facts in that Plaintiffs

and any reasonable consumer would have considered in deciding whether to purchase the
Components or purchase a structure constructed with the Components. Had Plaintiffs known the
Components were defective and would fail prematurely they would have either negotiated
additional warranty coverage, negotiated a lower price to reflect the risk, or simply avoided the
risk altogether by purchasing different plumbing.
227.

Uponor intended that Plaintiffs and members of the Classes would rely on the

deception by purchasing their Components, unaware of the undisclosed material facts. This
conduct constitutes consumer fraud.
228.

Uponor’s unlawful conduct is continuing with no indication that Uponor will

229.

Uponor has been unjustly enriched as a result of its conduct in violation of the

230.

Plaintiffs have suffered actual, ascertainable losses, and damages by virtue of

cease.

UCL.

having purchased defective Components.
231.

As a direct and proximate result of Uponor’s violations of the UCL as set forth

above, Plaintiffs seek injunctive or declaratory relief including, but not limited to, the
replacement of all plumbing and remediating the damage done to other property.

PRAYER FOR RELIEF
WHEREFORE, Plaintiffs, individually and on behalf of all others similarly situated,
prays for relief against Uponor as follows:
1.

Certification of this matter as a class action and appointment of Plaintiffs and
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their counsel to represent the Classes defined above;
2.

Compensation for all damages suffered by Plaintiffs and the Classes defined

3.

Treble damages for damages suffered by Plaintiff George and the New Mexico

above;

Class for violations of the New Mexico UTPA;
4.

An award of reasonable attorneys’ fees and costs and disbursements incurred

5.

Enjoining Uponor from denying warranty claims for failed Components;

6.

Enjoining Uponor from selling high zinc brass Components;

7.

Declaring the rights and obligations of the parties as prayed for;

8.

For general and special damages pursuant to all statutory or common law causes

herein;

of action, all in an amount in excess of $75,000;
9.

For consequential damages, including, but not limited to attorneys’ fees and costs

including all fees and expenses incurred before the filing of this Complaint;
10.

For the cost to repair and/or replace the defective plumbing systems and products;

11.

For costs and expenditures to correct, cure, or mitigate injustices and damages

caused or that will be caused by the defects and/or deficiencies as set forth herein;
12.

Economic losses associated with the defects and/or deficiencies, including loss of

use, relocation, and alternative housing;
13.

Economic losses associated with the repair and/or replacement of certain aspects

of Plaintiffs’ real property;
14.

Economic losses arising from the diminution in value of the Plaintiffs’ homes;

15.

For an award of reasonable attorneys’ fees, costs, expert costs, and expenses
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incurred in investigating the constructional defects in the homes and buildings and prosecuting
all of these claims, including all fees and expenses incurred before the filing of this Complaint;
16.

For an award of pre-judgment interest on all monetary damages, fees, and costs

awarded in this action;
17.

Damages suffered by Plaintiffs and the Arizona Class, including but not limited to

damages for violations of the Arizona Deceptive Trade Practices Act (A.R.S. §§ 12-1361
through 12-1366);
18.

For investigative costs pursuant to California Civil Code section 944;

19.

For attorney’s fees, pursuant to California Code of Civil Procedure section

1021.5; and
20.

Such other and further relief as the Court deems just and equitable.
JURY TRIAL DEMANDED

Plaintiffs hereby demand a jury trial for all individual and class claims so triable.

Dated: February 21, 2014

Respectfully submitted,
LOCKRIDGE GRINDAL NAUEN P.L.L.P.
By:

/s Robert K. Shelquist
Robert K. Shelquist, #21310X
100 Washington Avenue South, Suite 2200
Minneapolis, MN 55401
Telephone: 612-339-6900
Email: rkshelquist@locklaw.com
Lawrence Deutsch
Jacob M. Polakoff
Berger & Montague, P.C.
1622 Locust St.
Philadelphia, PA 19103
Telephone: (215) 875-3062
Email: ldeutsch@bm.net
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J. Randall Jones
Kemp, Jones & Coulthard, LLP
3800 Howard Hughes Pkwy., 17th Fl.
Las Vegas, NV 89169
Telephone: (702) 385-6000
Email: R.Jones@kempjones.com
Scott K. Canepa
Canepa, Riedy & Rubino, APC
851 S. Rampart Blvd., #160
Las Vegas, Nevada 89145
Email: SCanepa@crrlaw.com
PLAINTIFFS’ CO-LEAD COUNSEL
Shawn M. Raiter (240424)
Larson • King, LLP
2800 Wells Fargo Place
30 East 7th Street
St. Paul, MN 55101
Telephone: (651)312-6500
Email: sraiter@larsonking.com
PLAINTIFFS’ LIAISON COUNSEL
Charles J. LaDuca
Cuneo Gilbert & LaDuca, LLP
507 C Street, N.E.
Washington, DC 20002
Telephone: (202) 789-3960
Email: CharlesL@cuneolaw.com
Charles E. Schaffer
Levin Fishbein Sedran & Berman
510 Walnut Street, Suite 500
Philadelphia, PA 19106
Telephone: (215) 592-1500
Email: cschaffer@lfsblaw.com
Michael A. McShane
Audet & Partners, LLP
221 Main Street, Suite 1460
San Francisco, CA 94105-1906
Telephone: (415) 568-2555
Email: MMcShane@audetlaw.com
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P. Kyle Smith
Lynch, Hopper Salzano & Smith, LLP
1640 Alta Drive, Ste. 11
Las Vegas, NV 89106
Email: FLynch@lhsslaw.com
Terry W. Riedy
Canepa, Riedy & Rubino, APC
851 S. Rampart Blvd., #160
Las Vegas, Nevada 89145
Email: SCanepa@crrlaw.com
Troy L. Isaacson
Maddox, Isaacson & Cisneros, LLP
3811 W. Charleston Blvd, #110
Las Vegas, NV 89102
Email: RMaddox@mic-law.com
James D. Carraway
Carraway & Associates, LLC
2421 Tech Center Court, Suite 104
Las Vegas, NV 89128
T: 702-632-1580
F: 702-632-1581
Email: JCarraway@carrawaylaw.com
Kenneth S. Kasdan
Kasdan Simonds Weber & Vaughan LLP
19900 MacArthur Blvd., Suite 850
Irvine, CA 92612
T: 949-851-9000
F: 949-833-9455
Email: kkasdan@kasdansimonds.com
Graham B. LippSmith
GIRARDI | KEESE
1126 Wilshire Blvd.
Los Angeles, CA 90017
T: 213-977-0211
F: 213-481-1554
Email: glippsmith@girardikeese.com
PLAINTIFFS’ EXECUTIVE COMMITTEE
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MINNESOTA
TIM GEORGE; GALEN and LESLIE
SATTERLEE; GAIL HENRICHSEN; DAVE
and HOLLY MARCUS; KELLY BABB and
GARY AND ELSA OVERSTREET; ROGER
SWEIDAN
and
SUSAN
LOOMIS;
RODOLFO and MARIA CELIS; CURTIS and
TINA SMITH, individually and on behalf of
those similarly situated,
Plaintiffs,
v.
UPONOR
CORPORATION;
UPONOR, INC., WIRSBO COMPANY,
UPONOR WIRSBO COMPANY, DEL
WEBB COMMUNITIES, INC., PN II, INC.
D/B/A PULTE HOMES OF NEVADA.
CENTEX HOMES, BEAZER HOMES
U.S.A., INC., TRI POINTE, D/B/A
MARACAY HOMES, PARDEE HOMES OF
NEVADA,
LENNAR
HOMES
OF
CALIFORNIA,
INC.,
GREYSTONE
NEVADA
LLC,
U.S.
HOME
CORPORATION,
LENNAR
SALES
CORPORATION, AMSTAR HOMES, INC.,
WILLIAM
LYON
HOMES,
K.
HOVNANIAN HOMES, KB HOMES, D.R.
HORTON INC., MERITAGE HOMES OF
NEVADA, INC D/B/A MTH-HOMES
NEVADA, INC., RICHMOND AMERICAN
HOMES
OF
NEVADA,
INC.,
CHRISTOPHER HOMES, DESERT OAK
HOMES
DEVELOPMENT,
INC.,
PINNACLE
HOMES,
DISTINCTIVE
HOMES OF NEVADA, INC., SUN COLONY
SUMMERLIN HOMES, LLC, WOODSIDE
HOMES OF NEVADA, LLC, REAL HOMES
LLC,
PIONEER
PLUMBING,
INC.,
DYNAMIC PLUMBING SYSTEMS, INC.
INCLUDING
DYNAMIC
PLUMBING
SYSTEMS, INC. OF NEVADA, PERMABILT HOMES, FERGUSON ENTERPRISES,
INC., HD SUPPLY INC., TAYLOR

KAL5799981
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WOODROW, COAST WEST PLUMBING,
UNITED
PLUMBING
LLC,
RCR
PLUMBING AND MECHANICAL, INC.,
INTERSTATE PLUMBING AND AIR
CONDITIONING,
LLC.,
HAJACOA
CORPORATION, CARINA CORPORATION
DBA CARINA HOMES, ASTORIA HOMES,
LLC, ASTORIA HOMES SERVICES, INC.
ASTORIA IRON MOUNTAIN, LLC AND
THE
ASTORIA
CORPORATION;
AMERICAN PREMIERE HOMES AND
DEVELOPMENT,
INC.,
CELEBRATE
HOMES, CELEBRATE HOMES X, LLC
AND CELEBRATE HOMES XVI, LLC,
STANPARK CONSTRUCTION COMPANY,
CONCORDIA HOMES OF NEVADA,
DEVELOPERS
OF
NEVADA
AND
WESTGATE PROPERTIES, LTD., AND
SOUTHWEST
HOMES,
LTD.
AND
SOUTHWEST HOMES, INC.

Defendants.
Civ. Case No. 3:12-cv-00290

Plaintiffs TIM GEORGE, GALEN and LESLIE SATTERLEE; GAIL HENRICHSEN;
DAVE and HOLLY MARCUS; KELLY BABB and GARY and ELSA OVERSTREET;
ROGER SWEIDAN and SUSAN LOOMIS; RODOLFO and MARIA CELIS; CURTIS
and TINA SMITH, (collectively “Plaintiffs”), individually and on behalf of all others
similarly situated, through their undersigned counsel, bring this class action against the
Defendants: Uponor Inc., f/k/a Uponor Wirsbo, Inc., f/k/a Wirsbo Company, and Uponor
Corporation (collectively “Uponor Defendants” or “Uponor”) Del Webb Communities,
Inc., Pn Ii, Inc. D/B/A Pulte Homes Of Nevada, Centex Homes, Beazer Homes U.S.A.,
Inc., Tri Pointe, D/B/A Maracay Homes, Pardee Homes Of Nevada, Lennar Homes of
2
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California, Inc., Greystone Nevada LLC, U.S. Home Corporation, Lennar Sales
Corporation, William Lyon Homes, K. Hovnanian Homes, KB Homes, D.R. Horton Inc.,
Meritage Homes Of Nevada, Inc D/B/A Mth-Homes Nevada, Inc., Richmond American
Homes Of Nevada, Inc., Christopher Homes, Desert Oak Homes Development, Inc.,
Pinnacle Homes Inc., Distinctive Homes of Nevada, Inc., Sun Colony Summerlin Homes,
LLC, Woodside Homes of Nevada, LLC, Real Homes LLC, Pioneer Plumbing, Inc.,
Dynamic Plumbing Systems, Inc. Including Dynamic Plumbing Systems, Inc. Of
Nevada, Perma-Bilt Homes, Ferguson Enterprises, Inc., HD Supply Inc., Taylor
Woodrow, Coast West Plumbing, United Plumbing LLC, RCR Plumbing and
Mechanical, Inc., Interstate Plumbing And Air Conditioning, LLC; Hajacoa Corporation,
Carina Corporation dba Carina Homes, Astoria Homes, LLC, Astoria Homes Services,
Inc. Astoria Iron Mountain, LLC and The Astoria Corporation; American Premiere
Homes and Development, Inc., Celebrate Homes, Celebrate Homes X, LLC and
Celebrate Homes XVI, LLC, Stanpark Construction Company, Concordia Homes of
Nevada, Developers of Nevada and Westgate Properties, Ltd., and Southwest Homes,
Ltd. and Southwest Homes, Inc.

(collectively with Uponor,

“Defendants”).

The

following allegations are based on personal knowledge as to Plaintiffs’ own conduct and
are made on information and belief as to the acts of others.
NATURE OF THE ACTION
1.

Plaintiffs bring this matter individually and on behalf of those similarly situated in

a nationwide class action and also on behalf of all owners of homes and buildings in New
Mexico, Arizona and California with plumbing systems utilizing high zinc content yellow brass
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potable water plumbing system components manufactured by and/or on behalf of the Uponor
entities, including, but not limited to, those components manufactured in conformance with
ASTM F877, F1960 and/or F2080 (collectively “Components”), as well as any person or entity
who has paid for repairs or damage caused by the failure of the Components, which are
defective.1
2.

All Plaintiffs and the classes have been damaged as a result of the design,

development, advertisement, marketing, sale, and installation of the Components.

These

damages include continuous and episodic physical injury to tangible real and personal property
and property interests of the Plaintiffs and loss of use, service and functions of these things as a
result of product defects, including but not limited to loss of use, quality and function as a result
of leaks and leaching of metals into the otherwise potable water supply.
3.

Uponor sold and Defendants installed Components for PEX plumbing systems

throughout the United States from the early-1990s through at least the late-2000s, when the
products were banned because of the risks and damages set forth in this complaint.
4.

Over this time, Uponor warranted and advertised that its PEX plumbing systems

with brass Components had a lengthy warranty that expressly covered consequential damages
arising from leaks or failures in the plumbing systems for up to twenty-five (25) years.
5.

Uponor and Defendants have warranted and advertised the brass Components as

“proven,” “carefully engineered,” “reliable,” and resistant to corrosion.
6.

These representations, however, proved untrue when Uponor’s brass Components

began to prematurely fail across the country. These failures have resulted in substantial damage
1

Plaintiffs specifically exclude from the proposed Class (as defined herein) owners of homes and
buildings in Southern Nevada with plumbing systems utilizing high zinc content yellow brass potable water
plumbing system components manufactured by and/or on behalf of the Uponor entities exposed to water supplied by
the Southern Nevada Water Authority.
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to both real and personal property, such as Plaintiffs’ homes and appliances, other than the
plumbing systems themselves. These failures have resulted or will result in the leaching of
potentially impermissible and harmful amounts of lead into the potable-water-delivery systems
and substantial damage to property other than the Components themselves prior to the
Components reaching their useful life.
7.

Plaintiffs and the classes they seek to represent have suffered damage as a result

of owning homes and buildings with defective Components.
8.

The failures of the Components have caused and will cause in the future water

leaks. These leaks have caused and will in turn cause extensive damage to other property
including the homes, buildings, and personal property of the owners.
9.

Plaintiffs, individually and on behalf of all those similarly situated, seek damages

arising from and proximately caused by Uponor’s and Defendants’ wrongful conduct, as well as
declaratory and injunctive relief, as set forth below.
PARTIES
10.

Plaintiff Tim George (“Mr. George”) is the owner of residential property in

Roswell, New Mexico.

Mr. George’s property had a plumbing system utilizing Uponor’s

Components. Plaintiff George brings this class action on behalf of himself and all others
similarly situated, including all owners of homes and buildings nationwide, a sub-class of New
Mexico owners of homes and buildings, and any person or entity who has paid for repairs or
damage caused by the failure of the Components which are defective plumbing systems utilizing
Uponor brass Components.

a.

Plaintiff George owns a home in Roswell, New Mexico that was built in or
around 1999.
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b.

Mr. George had his house re-plumbed in or around September 2009. At
that time, Mr. George’s plumber installed a new PEX plumbing system
purchased by Mr. George’s plumber through Uponor’s authorized
distributor, using Uponor’s Components.

c.

The new fittings in Mr. George’s plumbing system were stamped with
“F1960” designations. The plumbing system used Uponor PEX piping.

d.

In or around November or December 2011, Plaintiff George hired a
contractor to replace a shower in his home. When the contractor removed
the wall covering the shower’s fittings, the contractor discovered that the
Uponor fittings had prematurely failed.

e.

The Components manufactured, marketed, and sold by Uponor had shown
signs of premature wear, dezincification, leaking, and/or failure after only
two years of use.

f.

The following photographs from Mr. George’s home demonstrate the
premature wear, corrosion build-up, dezincification, leaking, and failure of
Plaintiffs’ fittings:
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g.

As a result of the failure of Mr. George’s Uponor Components, Mr.
George was forced to have the Components replaced in October 2012.
Such replacement necessitated the costly removal and replacement of
several of the walls in Mr. George’s home.

h.

According to Mr. George’s plumber, many other homes in the State of
New Mexico have had similar problems with the Components.

11.

Plaintiffs Galen and Leslie Satterlee, Gail Henrichsen, Dave and Holly Marcus,

and Kelly Babb (collectively, the “Arizona Plaintiffs”) are citizens of the State of Arizona and
owners of residential properties that 1) utilized the Defendants’ high zinc content yellow brass
portable water plumbing Components and 2) are located in Arizona. The Arizona Plaintiffs
bring this action on behalf of themselves, the nationwide class, and a sub-class of similarly
situated Arizona property owners.

12.

Plaintiffs Galen and Leslie Satterlee (the “Satterlees”) are owners of a home

located at 1877 West Macaw Drive, Chandler, Arizona. The following photographs from the
Satterlees’ home demonstrate the premature wear, corrosion build-up, dezincification, and failure
of Plaintiffs’ fittings:
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13.

Plaintiff Gail Henrichsen (“Ms. Henrichsen”) is an owner of a home located at

21803 N. Kirkland Drive, Maricopa, Arizona.

The following photographs from Ms.

Henrichsen’s home demonstrate the premature wear, corrosion build-up, dezincification, and
failure of Plaintiffs’ fittings:

14.

Plaintiffs Dave and Holly Marcus (the “Marcuses” are owners of homes located at

16417 South 28th Avenue, Phoenix, Arizona and 42164 W. Rummy Road, Maricopa, Arizona.
The following photographs from the Marcuses’ home demonstrate the premature wear, corrosion
build-up, dezincification, and failure of Plaintiffs’ fittings:

15.

Plaintiff Kelly Babb (“Ms. Babb”) is an owner of a home located at 34530 North

Hariana Road, San Tan Valley, Arizona. The following photographs from Ms. Babb’s home
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demonstrate the premature wear, corrosion build-up, dezincification, and failure of Plaintiffs’
fittings:

16.

Plaintiffs Gary and Elsa Overstreet (the “Overstreets”) are California residents

and owners of a single-family home located at 33590 Eugenia Lane, Murrieta, California. The
home was originally sold under a purchase agreement that was signed by the seller on or after
January 1, 2003. The Overstreets bring this action on behalf of themselves, the nationwide class
and a sub-class of similarly situated California property owners. The Overstreets are excused
from complying with any and all procedures contained within Title 7, Chapter 4 of the California
Civil Code pre-litigation process, pursuant to California Civil Code section 931, which states
“[a]s to any class action claims that address solely the incorporation of a defective component
into a residence, the named and unnamed class members need not comply with” Title 7, Chapter
9
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17.

The following photographs from the Overstreets’ home demonstrate the

premature wear, leakage, seeping, water flow past internal barriers of the plumbing systems
which are designed to prohibit such passage of water (described by Uponor system engineers as
the “main sealing barb”), corrosion build-up, dezincification, and failure of Plaintiffs’ fittings:

10
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18.

Plaintiffs Roger Sweidan and Susan Loomis are California residents and owners

of a single-family home located at 31130 Desert View Court. Menifee, California. Plaintiffs
utilized the Defendants’ high zinc content yellow brass portable water plumbing Components.
19.

Plaintiffs Rodolfo and Maria Celis are California residents and owners of a single-

family home located at 33581 Eugenia Lane, Murrieta, California.

Plaintiffs utilized the

Defendants’ high zinc content yellow brass portable water plumbing Components.
20.

Plaintiffs Curtis and Tina Smith are California residents and owners of a single-

family home located at 33645 Cyclamen Lane Murrieta, California.

Plaintiffs utilized the

Defendants’ high zinc content yellow brass portable water plumbing Components.
21.

Defendant Uponor, Inc., f/k/a Uponor Wirsbo, Inc., f/k/a Wirsbo Company, and

Uponor Corporation, is an Illinois corporation with its principal place of business in Minnesota.
Defendant is in the business of advertising, warranting, manufacturing, and selling plumbing
components, including the Components.
22.

Plaintiffs are informed and believe and thereupon allege that at all times relevant

hereto, Defendant Uponor Corporation is a Finnish corporation that is responsible for the design,
manufacture, and/or distribution of the defective high-zinc-content brass Wirsbo/Uponor-brand
potable-water-delivery system described herein, both directly and indirectly, by and through its
alter egos, members, agents and collective business enterprise partners, including, but not limited
to Uponor, Inc.
23.

Uponor Corporation’s subsidiaries, Uponor, Inc.; Wirsbo Company; and Uponor

Wirsbo Company, perform functions that are compatible with and assist Uponor Corporation in
the pursuit of its own business.
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24.

Uponor, Inc., Uponor Corporation, Wirsbo Company, and UponorWirsbo

Company, are referenced as or “Uponor” or “Uponor Defendants.”
25.

Uponor forms a worldwide group or conglomerate of interrelated companies, with

Uponor Corporation at the apex, that are commonly engaged in the line of business that is
designing, developing, testing, manufacturing, distributing, supplying, marketing, selling, and
warranting plumbing and climate-control products for the construction and public utility
industries. Uponor Corporation was personally and directly involved in many aspects of the
United States design, specification, manufacture processes and distribution decisions for these
products.
26.

But for the existence of its subsidiaries, Uponor Corporation would have to

undertake to perform substantially similar services as those undertaken by its subsidiaries.
Uponor Corporation exerts control over its subsidiaries that is so pervasive and continual that
they may be considered the agents, members, alter egos, or instruments of one another and
especially their apex company, Uponor Corporation, regardless of the maintenance of corporate
formalities.
27.

Plaintiffs are informed and believe that the familial Uponor Defendants operate as

a corporate group, single common economic unit and collective enterprise in violation of law
and/or duty to Plaintiffs herein, are and were the alter egos of one another and the court or jury
should disregard their corporate forms and fictions on grounds of fundamental equity and
fairness.
28.

The following defendants identified in Paragraphs 29-70 are included in this

Amended Complaint solely for purposes of the proposed class settlement before this Court. In
the event that the proposed class settlement is not approved or otherwise does not become

12
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effective, the Amended Complaint shall be amended to remove Paragraphs 29-70 from the
complaint and remove the defendants identified in those paragraphs from the complaint and the
action.
29.

Defendant Del Webb Communities Inc. is in the business of developing and/or

constructing homes and/or structures as well as purchasing and/or installing plumbing
components in the class members’ homes and/or structures, including the Components.
30.

Defendant PN II, Inc, d/b/a Pulte Homes of Nevada is in the business of

developing and/or constructing homes and/or structures as well as purchasing and/or installing
plumbing components in the class members’ homes and/or structures, including the Components.
31.

Defendant Pulte Group, d/b/a Centex Homes is in the business of developing

and/or constructing homes and/or structures as well as purchasing and/or installing plumbing
components in the class members’ homes and/or structures, including the Components.
32.

Defendant Beazer Homes U.S.A., Inc. is in the business of developing and/or

constructing homes and/or structures as well as purchasing and/or installing plumbing
components in the class members’ homes and/or structures, including the Components.
33.

Defendant TRI Pointe, d/b/a Maracay Homes, is in the business of developing

and/or constructing homes and/or structures as well as purchasing and/or installing plumbing
components in the class members’ homes and/or structures, including the Components.
34.

Defendant Pardee Homes of Nevada is in the business of developing and/or

constructing homes and/or structures as well as purchasing and/or installing plumbing
components in the class members’ homes and/or structures, including the Components.
35.

Defendant Lennar Homes of California, Inc. is a California corporation with its

principal place of business in California.

Defendant Greystone Nevada, LLC is a Delaware
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limited liability company with its principal place of business in Miami, Florida. Defendant U.S.
Home Corporation is a Delaware corporation with its principal place of business in Miami,
Florida.

Defendants Lennar Homes of California, Greystone Nevada, LLC and US Home

Corporation are in the business of developing and/or constructing homes and/or structures, as
well as purchasing and/or installing plumbing components in the class members’ homes and/or
structures, including the Components. Lennar Sales Corp. is a California corporation with its
principal place of business in Miami Florida, and is in the business of real estate brokerage and
transactions for the sale of homes built by certain homebuilding entities.
36.

Defendant Sun Colony Summerlin Homes, LLC is in the business of developing

and/or constructing homes and/or structures as well as purchasing and/or installing plumbing
components in the class members’ homes and/or structures, including the Components.
37.

Defendant Distinctive Homes of Nevada, Inc. is in the business of developing

and/or constructing homes and/or structures as well as purchasing and/or installing plumbing
components in the class members’ homes and/or structures, including the Components.
38.

Defendant AmWest is in the business of developing and/or constructing homes

and/or structures as well as purchasing and/or installing plumbing components in the class
members’ homes and/or structures, including the Components.
39.

Defendant Dynamic Plumbing Systems, Inc. of Nevada distributes and installs

plumbing products, including the Uponor brand high zinc content brass fittings.
40.

Defendant Amstar Homes, Inc. is in the business of developing and/or

constructing homes and/or structures as well as purchasing and/or installing plumbing
components in the class members’ homes and/or structures, including the Components.

14
493021

CASE 0:12-cv-00249-ADM-JJK Document 231-2 Filed 05/27/15 Page 16 of 68

41.

Defendant William Lyon Homes is in the business of developing and/or

constructing homes and/or structures as well as purchasing and/or installing plumbing
components in the class members’ homes and/or structures, including the Components.
42.

Defendant Woodside Homes of Nevada, LLC is in the business of developing

and/or constructing homes and/or structures as well as purchasing and/or installing plumbing
components in the class members’ homes and/or structures, including the Components.
43.

Defendant K. Hovnanian Homes is in the business of developing and/or

constructing homes and/or structures as well as purchasing and/or installing plumbing
components in the class members’ homes and/or structures, including the Components.
44.

Defendant KB Homes is in the business of developing and/or constructing homes

and/or structures as well as purchasing and/or installing plumbing components in the class
members’ homes and/or structures, including the Components.
45.

Defendant D.R. Horton, Inc. is in the business of developing and/or constructing

homes and/or structures as well as purchasing and/or installing plumbing components in the class
members’ homes and/or structures, including the Components.
46.

Defendant Meritage Homes of Nevada, Inc. d/b/a/ MTH-Homes Nevada, Inc. is in

the business of developing and/or constructing homes and/or structures as well as purchasing
and/or installing plumbing components in the class members’ homes and/or structures, including
the Components.
47.

Defendant Richmond American Homes is in the business of developing and/or

constructing homes and/or structures as well as purchasing and/or installing plumbing
components in the class members’ homes and/or structures, including the Components.

15
493021

CASE 0:12-cv-00249-ADM-JJK Document 231-2 Filed 05/27/15 Page 17 of 68

48.

Defendant Christopher Homes is in the business of developing and/or

constructing homes and/or structures as well as purchasing and/or installing plumbing
components in the class members’ homes and/or structures, including the Components.
49.

Defendant Desert Oak Homes Development, Inc. is in the business of developing

and/or constructing homes and/or structures as well as purchasing and/or installing plumbing
components in the class members’ homes and/or structures, including the Components.
50.

Defendant Pinnacle Homes, Inc. is in the business of developing and/or

constructing homes and/or structures as well as purchasing and/or installing plumbing
components in the class members’ homes and/or structures, including the Components.
51.

Defendant Ferguson Enterprises, Inc. is in the business of selling plumbing

components, including the Components, including the Components.
52.

Defendant HD Supply. Inc. is in the business of selling plumbing components,

including the Components.
53.

Defendant Taylor Woodrow is in the business of developing and/or constructing

homes and/or structures as well as purchasing and/or installing plumbing components in the class
members’ homes and/or structures, including the Components.
54.

Defendant Coast West Plumbing is in the business of developing and/or

constructing homes and/or structures as well as purchasing and/or installing plumbing
components in the class members’ homes and/or structures, including the Components.
55.

Defendant Hajacoa Corporation is in the business of developing and/or

constructing homes and/or structures as well as purchasing and/or installing plumbing
components in the class members’ homes and/or structures, including the Components.
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56.

Defendant SBA Development is in the business of developing and/or constructing

homes and/or structures as well as purchasing and/or installing plumbing components in the class
members’ homes and/or structures, including the Components.
57.

Defendant Real Homes, LLC is in the business of developing and/or constructing

homes and/or structures as well as purchasing and/or installing plumbing components in the class
members’ homes and/or structures, including the Components.
58.

Defendant Perma-Bilt Homes is in the business of developing and/or constructing

homes and/or structures as well as purchasing and/or installing plumbing components in the class
members’ homes and/or structures, including the Components.
59.

Defendant Interstate Plumbing and Air Conditioning, LLC. is in the business of

purchasing and/or installing plumbing components in the class members’ homes and/or
structures, including the Components.
60.

Defendant RCR Plumbing & Mechanical, Inc. is in the business of developing

and/or constructing homes and/or structures as well as purchasing and/or installing plumbing
components in the class members’ homes and/or structures, including the Components.
61.

Defendant United Plumbing LLC was in the business of developing and/or

constructing homes and/or structures as well as purchasing and/or installing plumbing
components in the class members’ homes and/or structures, including the Components.
62.

Defendant Pioneer Plumbing, Inc. is in the business of developing and/or

constructing homes and/or structures as well as purchasing and/or installing plumbing
components in the class members’ homes and/or structures, including the Components.
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63.

Defendant Carina Corporation dba Carina Homes is in the business of developing

and/or constructing homes and/or structures as well as purchasing and/or installing plumbing
components in the class members’ homes and/or structures, including the Components.
64.

Defendant Astoria Homes, LLC, Astoria Homes Services, Inc. Astoria Iron

Mountain, LLC and The Astoria Corporation is in the business of developing and/or constructing
homes and/or structures as well as purchasing and/or installing plumbing components in the class
members’ homes and/or structures, including the Components.
65.

Defendant American Premiere Homes and Development, Inc.is in the business of

developing and/or constructing homes and/or structures Premiere as well as purchasing and/or
installing plumbing components in the class members’ homes and/or structures, including the
Components.
66.

Defendant Celebrate Homes, Celebrate Homes X, LLC and Celebrate Homes

XVI, LLC is in the business of developing and/or constructing homes and/or structures as well
as purchasing and/or installing plumbing components in the class members’ homes and/or
structures, including the Components.
67.

Defendant Stanpark Construction Company is in the business of developing

and/or constructing homes and/or structures as well as purchasing and/or installing plumbing
components in the class members’ homes and/or structures, including the Components.
68.

Defendant Concordia Homes of Nevada is in the business of developing and/or

constructing homes and/or structures as well as purchasing and/or installing plumbing
components in the class members’ homes and/or structures, including the Components.
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69.

Defendant Developers of Nevada and Westgate Properties, Ltd.is in the business

of developing and/or constructing homes and/or structures as well as purchasing and/or installing
plumbing components in the class members’ homes and/or structures, including the Components.
70.

Defendant Southwest Homes, Ltd. and Southwest Homes, Inc. is in the business

of developing and/or constructing homes and/or structures as well as purchasing and/or installing
plumbing components in the class members’ homes and/or structures, including the Components.

JURISDICTION AND VENUE
71.

This Court has personal jurisdiction over Defendant Uponor because Uponor’s

principal place of business is located in this District.
72.

This Court has subject matter jurisdiction over this action because there are more

than 100 Class members residing in multiple states, and the amount in controversy exceeds Five
Million Dollars ($5,000,000.00).
73.

Venue is proper because Uponor’s principal place of business is in this District.

Moreover, a substantial part of the events and omissions giving rise to the action occurred in this
District.
74.

This Court has jurisdiction over Defendant Uponor Corporation because it is the

alter ego of its subsidiaries and/or its subsidiaries are its members, agents, and/or predecessorsin-interest. The Defendants act as a single, collective, and common business enterprise for
Defendant Uponor Corporation’s own business. There is such a unity of ownership and interest
between Defendant Uponor Corporation and the other Defendants and subsidiaries that the
ownership and interest of one is inseparable from the other. Adherence to the corporate fiction
would sanction fraud and promote injustice. Defendant Uponor Corporation exerts control over
its subsidiaries that is so pervasive and continual that the subsidiaries may be considered its
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individual agents, members, or instruments. But for this important relationship, Defendant
Uponor Corporation would have to undertake to perform substantially similar services as its
subsidiaries, and each of them. This Court has supplemental jurisdiction over the remaining
Defendants and, upon information and belief, sales to many of the Defendants became legally
binding in Minnesota.
FACTUAL ALLEGATIONS
75.

Uponor sells various plumbing products including PEX plumbing systems and

their components, which include brass plumbing fittings.
76.

PEX is an acronym for cross-linked polyethylene.

Polyethylene is the raw

material and the "X" in the generic name “PEX” refers to the cross-linking of the polyethylene
across its molecular chains.
77.

For decades, plumbers and homeowners used copper piping for potable water

plumbing systems. Copper is and has been accepted by virtually all plumbing codes throughout
the United States.
78.

In the 1980s, plumbing system manufacturers in the United States began selling

and plumbers, including some of the Defendants, began installing potable water plumbing
systems with tubing made from polybutylene plastic. Plumbing systems using tubing made from
polybutylene plastic were touted by manufacturers as being easier to install, cheaper, and longerlasting than copper plumbing systems.
79.

Polybutylene plumbing systems, however, quickly proved to be poorly conceived,

designed and manufactured systems, and began to fail prematurely in the field, causing
substantial property damage.

A substantial amount of litigation ensued as a result of the

widespread, premature failure of polybutylene plumbing systems. Several class actions were
filed and settlements in those cases exceeded $1.5 billion.
20
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80.

At least partially in response to the failure of polybutylene plumbing systems,

virtually all manufacturers ceased manufacturing polybutylene plumbing systems for sale in the
United States.

In addition, most plumbing codes eventually prohibited the installation of

polybutylene plumbing systems.
81.

Following the demise of polybutylene systems, Uponor and other companies

(including some of the Defendants) began selling alternative, non-copper plumbing products in
the United States.
82.

Specifically, Uponor marketed and sold plumbing systems using PEX tubing for

use in residential and commercial settings.
83.

Uponor touted its PEX plumbing systems as being easier to install, cheaper and

longer-lasting than copper plumbing systems.

UPONOR BRASS COMPONENTS
84.

Uponor sells a PEX plumbing system utilizing brass Components that purportedly

conformed to ASTM standards F877, F1960, and F2080.
85.

The brass used in these fittings is an alloy primarily composed of copper and zinc.

86.

Uponor’s Components are easily identified by product markings and stamps on

the fittings. Uponor sold these systems under a number of different trade names including
“ProPex” fittings, “AquaPex” tubing and “AquaPex” plumbing systems.
87.

Uponor was negligent in selling the Components for a number of reasons,

including their decision to actively market, promote, and sell fittings made from brasses with
high zinc content, known as “yellow brass.”
88.

“High zinc content” means that the brass is made up of more than 15% zinc

and/or is not otherwise treated to resist dezincification. Dezincification is a chemical process
21
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during which the zinc is removed from the brass alloy when the alloy is exposed to water – the
very substance these fittings are intended to convey. As a result, high zinc content brass
plumbing components, including the Components, become porous, brittle and blocked with zinc
oxide, zinc carbonate and other byproducts of the deterioration of these fittings. This reaction
restricts water flow, reduces water pressure, reduces the strength of the material, causes
corrosion, cracks and leaks, and, more generally, causes the brass fittings to prematurely fail.
89.

Uponor, and some of the Defendants, knew or should have known that the brass

alloy used for the Components it sold and marketed made the Components susceptible to
premature failure through various processes like dezincification and stress corrosion cracking. In
fact, Uponor’s internal documents show that high zinc yellow brass cannot pass UL 1821 stress
corrosion cracking determination testing and NSF 14 dezincification and stress corrosion
cracking determination testing. See, e.g., GEO-HAM-UI-039838-040002.
90.

Uponor knew or should have known that the fitting design, PEX system design,

and choice of brass alloy also made the brass Components susceptible to premature failure
through stress corrosion cracking and/or dezincification corrosion.
91.

Uponor knew or should have known that the manufacturing process used for the

brass Components left residual stress and machining imperfections that would cause premature
failure through stress corrosion cracking and/or dezincification corrosion.
92.

The design, materials choices, and manufacturing practices of the brass fittings

marketed and sold by Uponor have created a product that is defective and begins to fail, i.e.,
dezincify, on its first day of use, even if perfectly installed in its intended environment.
93.

Because of their defective design and manufacture, Uponor’s Components,

including those installed at Plaintiffs’ homes, failed in their intended purpose.
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94.

Because of their defective design and manufacture, Uponor’s Components are

inherently defective and are substantially certain to fail within the express warranty provided
with the Components and/or within the useful life of the Components.
95.

Plaintiffs and class members own, have installed, or have paid for damages

caused by Uponor’s defective Components that have already failed and are in the process of
failing prematurely and thus have suffered or are reasonably certain to suffer actual injury well in
advance of the warranted and expected life of the product. These damages include, without
limitation, dezincification corrosion, blockages, reduced and/or restricted water flow, reduced
water pressure, loss of function, loss of structural integrity, cracks, weeps, leaks, system failures,
and damage to other property, appliances and components.
96.

The degradation of the Uponor Components has caused damage to Plaintiffs’ real

and personal property other than the plumbing system sold by Uponor. For example, the
dezincification process damages other components of the plumbing system not sold by Uponor,
such as shower, bathtub and fixture cartridges, as well as appliances such as water heaters, ice
makers, water treatment systems, dishwashers, and clothes-washing machines by depositing
damaging scale and buildup on those components. Additionally, some of the Plaintiffs have had
to have drywall, insulation, stucco and/or siding in their homes removed and replaced in
connection with the replacement of the Components.
LACK OF TESTING OF THE COMPONENTS
97.

Contrary to statements made in its advertising and marketing, Uponor did not test

and did not ensure that the Components had been tested in their anticipated environments before
selling them to the public. Uponor also failed to require its suppliers to perform such testing.
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98.

Uponor did not “end-use” test the Components in PEX plumbing systems and

instead used various assumptions when choosing or specifying their design and materials. Such
a practice violates engineering and manufacturing standards and accepted practice.
99.

Uponor and/or the supplier Defendants also conducted inadequate testing on the

Components and failed to test things that they knew or should have known would lead to
premature failure of the Components.
100.

Uponor and/or the Defendant suppliers also failed to investigate or test whether

well-known and expected water conditions would lead to premature failure of the Components.
MISLEADING REPRESENTATIONS AND ADVERTISING
101.

Uponor falsely advertised that its PEX plumbing systems, including the

Components, were reliable despite never testing and determining the reliability of the product in
real world conditions.
102.

Plaintiffs, their representatives, and class members believed, based on Uponor’s

representations, that Uponor designed, manufactured, and quality-controlled the Components.
Plaintiffs and class members would not have purchased or used the Components if they had
known the truth about the design, manufacturing, and quality-control of the Components.
103.

When Uponor and its representatives represented that the Components conformed

to ASTM F877, F1960 or F2080 standards, that they had been tested for normal use, and that
they were fit for use as plumbing fittings, Uponor knew or should have known that the
representations were false and/or misleading.
104.

Uponor and its representatives intended that consumers and purchasers of the

plumbing systems using the Components would rely on the false and misleading statements.
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105.

The plumber that installed the plumbing system at Plaintiff George’s home in fact

received and relied on such representations in his decision to purchase and install Uponor’s
Components.
106.

Uponor also falsely stated in its advertising brochures and website listings that the

Components complied with ASTM F877, F1960 and F2080. For example, in Uponor’s 2008
submittal information for several types of brass PEX fittings, Uponor lists ASTM F1960 under
“Standards.” See, e.g., http://goo.gl/rlizv and http://goo.gl/J3PFm.
107.

Additionally, these submittals state that the brass fittings are “available for use in

hot and cold domestic water systems.”
108.

In addition to its representations made in advertising materials and on websites,

the Components sold by Uponor had a stamp on the side of the fitting that indicated that they
conformed to ASTM F877, F1960 and F2080. When a product or packaging is marked with the
ASTM designation F877, F1960 or F2080, the product is represented to have been manufactured,
tested, inspected, and sampled in accordance with F877, F1960 or F2080 and has been found to
meet F877, F1960 or F2080 requirements.
109.

At all times and in all communications with consumers, suppliers, and

contractors, Uponor and its representatives knowingly misled consumers into believing that the
Components complied with ASTM standards.

Plaintiffs, their representatives, and other

consumers relied on these misrepresentations because the Components could not have been used
in potable water systems in the United States without compliance with those standards and
because making these fittings from an alloy that would prematurely degrade in water was a
material fact in the purchase decisions of any reasonable consumer or contractor. Uponor,
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therefore, passed off its Components as being of a particular quality, standard, or grade that they
were in fact not.
110.

Uponor also falsely advertised and represented that its PEX plumbing systems

and Components had been subject to decades of “rigorous testing.” It thus falsely marketed and
warranted the Components as being extensively tested, and that based on the results of those
tests, they were properly designed, developed, marketed, and manufactured so as to perform
adequately, reliably and as represented.
111.

Uponor also falsely marketed its PEX plumbing systems with statements such as

“[l]eaks are not a concern with Uponor PEX where the system is properly installed.”
112.

Uponor also falsely marketed and warranted that its PEX plumbing systems were

superior to copper plumbing systems.
113.

When Uponor and its representatives made each of the affirmative

misrepresentations outlined above, it knew the representations were false and/or misleading. As
such, these representations were intentional and/or reckless. Uponor and its representatives
intended that consumers and purchasers would rely on the false and misleading statements.
114.

In addition to the warranties enclosed with the Components by Uponor, each of

the misrepresentations described herein caused an express warranty to form.
115.

Uponor and its agents and distributors made each of the above described

assertions, statements, representations, and warranties with the intent and purpose of inducing
plumbing suppliers, builders, plumbers, and consumers to purchase and install Uponor’s PEX
plumbing systems and Components in their properties throughout the country.

26
493021

CASE 0:12-cv-00249-ADM-JJK Document 231-2 Filed 05/27/15 Page 28 of 68

UPONOR’S OMISSIONS REGARDING THE
QUALITY OF ITS COMPONENTS
116.

Uponor also made numerous material omissions and uniformly withheld

important information relating to the design, reliability, and performance of its Components and
PEX plumbing systems.
117.

Among these omissions was the failure by Uponor to inform purchasers and

consumers about the tendency for these fittings to fail because of stress corrosion cracking and/or
dezincification and to inform them that Uponor and its suppliers had done little or no testing to
determine whether the Components would perform well in real-world conditions.
118.

Uponor also omitted material information about the limitations of the high zinc

content yellow brass Components including, for example, that the published literature going back
as far as the 1940’s had shown the propensity of that type of brass to crack and fail through
dezincification in even pure water.
119.

Uponor also omitted material information about the limitations of the high zinc

content yellow brass Components including, for example, that the propensity of that type of brass
to crack exponentially increases following rough machining or finish practices like those used by
Uponor and/or its suppliers.
120.

Uponor also omitted material information from consumers about its lack of

quality control or input about the design and manufacturing practices used to make the
Components.
121.

Uponor also omitted material information from consumers about the availability

of reasonably feasible alternative materials that were more resistant to dezincification and stress
corrosion cracking than the high zinc content yellow brass used to make the Components.
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122.

Had Uponor not withheld and omitted the above-listed material information,

Plaintiffs and class members would not have purchased the Components, allowed them to be
installed in their homes or properties, or purchased homes and properties with such systems.
FIELD FAILURES OF UPONOR’S BRASS FITTINGS
123.

Uponor’s brass fittings, including the Components, have failed prematurely in

numerous locations throughout the United States, including, but not limited to, in New Mexico,
Arizona, California, Texas, Oklahoma and Pennsylvania.
124.

Plaintiffs’ counsel has analyzed Plaintiffs’ failed brass fittings and determined

that they are Uponor’s Components, and that they are defective off the shelf in that they are
susceptible to failure due to dezincification and stress corrosion cracking.

Fittings from

Plaintiffs’ homes have been tested by experts in metallurgy and they have confirmed that the
fittings have suffered severe dezincification corrosion and metallurgical failure despite being
installed in their intended environment for a relatively short period of time.
125.

In recognition of the problems with its choice of high zinc content brass, Uponor

now offers different materials for use in its PEX plumbing systems.
126.

Brass fittings with high zinc content have proven to be a problem for the entire

PEX plumbing industry. Failures have been reported in virtually every state and in every PEX
system distributed and installed throughout the United States by different companies.
127.

Effective in 2011, the National Sanitation Foundation (“NSF”) implemented

requirements that brass PEX fittings that with more than 15% zinc must pass industry standard
dezincification and stress corrosion cracking determination tests, which had been in existence
and known to the PEX industry since 1981 (i.e., ISO 6509), in order to be listed by NSF for use
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in potable water systems. Brass PEX fittings, like Uponor’s Components, cannot be installed or
comply with local and state plumbing codes without an NSF approval and listing.
128.

The Components in Plaintiffs’ homes and in the properties of the members of the

putative class, do not and could not pass the dezincification and stress corrosion cracking
determination tests now required by NSF. Uponor could not sell those fittings today because of
their proneness to premature degradation and failure.
129.

Plaintiffs’ counsel has had brand-new Uponor Components tested under the

standards required by NSF 14 and those fittings failed the testing. Plaintiffs’ counsel has also
had fittings from Plaintiffs’ homes tested and analyzed and those fittings are defective and have
degraded in approximately two years’ of service in their intended and expected environment.
130.

Brass is an alloy primarily composed of copper and zinc. High zinc-content brass

Components installed and used as part of the plumbing systems in Plaintiffs’ homes are
corroding due to a well-known chemical reaction called dezincification. “High zinc content”
means a copper alloy having a zinc content percentage of the overall weight of the Components
on average between 32%-42% and not otherwise treated to resist dezincification.
131.

Dezincification is a form of selective leaching or removal of an element (zinc)

from the brass alloy by corrosion. As a result, the high-zinc-content brass Components also
leach potentially impermissible amounts of lead into the potable water, become porous, brittle,
and/or blocked with zinc oxide and/or zinc carbonate, inevitably leading to restricted water flow
and/or pressure, reduced material strength, corrosion, cracks, and/or leaks.
132.

The high-zinc-content brass Components begin to degrade, fail, and cause

property damage to Plaintiffs’ homes and other personal property immediately from the moment
they are installed.
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133.

The high-zinc-content brass Components continue to degrade, fail, and cause

property damage to Plaintiffs’ homes and other personal property from the time they are installed
until the time they are removed from the home. The damage to Plaintiffs’ property is continuous
and ongoing during the time the Components remain installed in a potable water system.
134.

The corrosion byproducts from the degradation of high-zinc-content brass

Components form scale and deposits on other components of Plaintiffs’ potable water system
like faucets, valves, shower heads, ice makers, water treatment systems, toilets and other
fixtures, dishwashers, washing machines, and other of Plaintiffs’ personal property.
135.

The degradation and failure of the high-zinc-content brass Components also

causes Plaintiffs and property owners to suffer a loss of use of their tangible personal property.
136.

The specification, installation and use of high-zinc-content brass Components in

the Class members’ homes and buildings cause substantial injury/damage to the members by
damaging and impairing the ability of the plumbing system to effectively operate as a potablewater-delivery system and results in the leaching of potentially impermissible and harmful
amounts of lead into the potable-water-delivery systems. When the Components dezincify, the
leaching lead damages the overall water system in Class members’ homes and further creates
health hazards.
137.

Uponor’s own codes and standards expert, Julius Ballanco, admits that lead

leaches from yellow brass fittings when they are put into service in homes.2 In fact, Mr.
Ballanco has been concerned about lead leaching from such fittings for years. Id. at 128:4-6.

2

Aventine-Tramonti Homeowners Assoc. v. Town Center Ventures, LLC, Cams Construction Corp.,
et al., Clark County, NV District Court, Case No. A-555328, Dept. XXII, Trial Testimony of Julius Ballanco,
Monday, January 28, 2013, Civil Jury Trial Day 56 Transcript (“Aventine Tr.”) at 129:13-16.
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138.

There is no “safe” level of lead leaching into potable water. “In 1974, Congress

passed the Safe Drinking Water Act. This law requires the EPA to determine the level of
contaminants in drinking water at which no adverse health effects are likely to occur with an
adequate margin of safety. These…health goals, based solely on possible health risks are called
maximum contaminant levels goals (MCLG). The MCLG for lead is zero. The EPA has set this
level based on the best available science which shows that there is no safe level of exposure to
lead.”

Basic

Information

about

Lead

in

Drinking

Water,

http://water.epa.gov/drink/contaminants/basicinformation/lead.cfm (last visited Feb. 11, 2014).
Further, “[f]rom a health standpoint, the most significant metal that can enter the drinking water
via corrosion is lead. Lead is known to be a serious cumulative poison and lead intake is known
to occur through drinking water.” Internal Corrosion of Water Distribution Systems (AWWA
Manual), at 488 (2d Ed. 1996). Indeed, Defendants’ own advertising brochure touting the
Components admits that “[s]cientific studies show that lead, copper and other toxins can leach
into drinking water.” GEO-RIC-UI10380-381. The hazardous characteristics of lead have been
acknowledged by Uponor’s expert, Mr. Ballanco. Mr. Ballanco believes that no lead is good
lead, and, more specifically, that that it is harmful to consume lead, either by drinking, breathing,
or through the skin. Aventine Tr. at 129:6-12. The United States Congress also amended the
Safe Water Act in 2010 by amendment to section 1417 of the Safe Drinking Water Act (42 USC
300g-6) requiring a significant reduction in the allowable lead in plumbing components,
specifically including the Uponor Components at issue in this case. The amendment, cited as the
Reduction in Lead in Drinking Water Act, provided that plumbing components, specifically
including the Uponor Components at issue in this case, contain no more than a weighted average
of 0.25% lead. The amendment to the Safe Water Act went into effect on January 4, 2014. As a
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result of the amendment the Uponor F877, F1960 and F2080 fittings can no longer be installed in
potable water systems in the United States, effectively banning these fittings as unsafe and
harmful to potable water systems.
139.

Defendants knew or should have known that the high-zinc content brass alloy

used for the Components they sold and marketed made the Components prematurely fail and
leach potentially impermissible levels of lead into the potable water.
140.

The design, materials choices, and manufacturing practices of the high zinc

content yellow brass Components marketed and sold by Defendants have created a product that
is defective and begins to fail and leach potentially impermissible levels of lead into the potable
water on its first day of use, even if perfectly installed in its intended environment.
141.

Because of their defective design and manufacture, the Components, including

those installed at Plaintiffs’ homes, have failed in their intended purpose.
142.

Because of their defective design and manufacture, the Components are

inherently unsafe, defective and are substantially certain to fail within the express warranty
provided with the Components and/or within the expected useful life of the Components.
143.

Because of the Components’ defective design and manufacture, the homes and

buildings, including those belonging to the Plaintiffs, have failed in their intended purpose as
habitable dwellings.
144.

Because of the Components’ defective design and manufacture, the homes and

buildings, including those belonging to the Plaintiffs, are inherently unsafe, defective and are
substantially certain to fail within the express warranty provided with the homes and/or within
the expected useful life of the properties.
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145.

At all times, Uponor had available and feasible alternatives that would have

avoided the problems caused by the Components.
146.

Plaintiffs and class members own, have installed, or have paid for damages

caused by the defective Components that have already failed and are in the process of failing
prematurely and thus have suffered or are reasonably certain to suffer actual injury well in
advance of the warranted and expected life of the Components and the homes and buildings.
These damages include, without limitation, dezincification corrosion, the leaching of zinc and
lead into the potable water, plumbing blockages, reduced and/or restricted water flow and water
pressure, loss of function, loss of structural integrity, cracks, weeps, leaks, systems failures, and
damage to other property, appliances and components.
147.

The degradation of the Components has caused damage to Plaintiffs’ real and

personal property other than the Components sold by the Defendants. For example, the
dezincification process damages other components of the plumbing system not sold by the
Defendants, such as fixtures, as well as appliances such as water heaters, ice makers, water
treatment systems, dishwashers and clothes-washing machines by depositing damaging scale and
zinc oxide buildup on those components and the leaching of potentially impermissible amounts
of lead into the potable-water-delivery systems.
148.

The degradation of the Components has also caused damage to the value of

Plaintiffs’ real property in that the value of the Plaintiffs’ homes have been stigmatized and
diminished as compared to comparable homes which do not have the defective Components.
149.

Plaintiffs are informed, believe, and thereupon allege that at all times relevant

herein, Defendants were the predecessors, successors-in-interest and/or alter egos of one another
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in doing the things alleged herein and in so doing were acting in the scope of their respective
authority and agency.
150.

Plaintiffs are informed, believe, and thereupon allege that the high-zinc content

brass Component deficiencies and defective conditions have proximately caused damage to the
Plaintiffs and the Class. The blatant manifestations of this dezincification injury include the
dezincification corrosion itself, leaching lead into the potable-water-delivery system, plumbing
blockages, reduced water flow and/or pressure, loss of function, loss of structural integrity,
cracks, weeps, leaks, system failures, and/or damage to other real and personal property,
appliances, and components, and diminution of the value of the Plaintiffs’ homes. Plaintiffs are
informed and believe that these damages are pervasive and exist in their homes and the homes of
class members.
151.

The Plaintiffs’ homes may have suffered damages in other ways and to other

extents not presently known to Plaintiffs, and not specified above. Plaintiffs reserve the right to
amend this Complaint upon discovery of any additional damages not referenced herein, and/or to
present evidence of the same at the time of trial of this action.
152.

Plaintiffs allege and assert that their claim of defective construction and this legal

action have all been brought in a timely manner and within the statute of limitations and repose
periods, if applicable.
153.

The Components are damaged and have caused damage to Plaintiffs’ other real

and personal property, including appliances and components of the plumbing system not sold or
manufactured by Uponor.
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154.

Plaintiffs are now faced with having to re-plumb their homes, and have suffered

out-of-pocket loss and damage as a result of the failures of Uponor’s defective plumbing
products.
155.

Plaintiffs and class members have incurred or are reasonably certain to incur the

cost of repairing their homes because of the failure of the Components, the cost to repair and
replace appliances and other components of their plumbing systems, and the cost of repairing
property damaged by the failure of the Components.
156.

Plaintiffs and class members have suffered general and specific compensatory and

contractual damages including, without limitation, consequential, incidental, loss of use,
diminution of value, attorneys’ fees, costs and disbursements.
PARTICULAR FACTUAL ALLEGATIONS AS TO
CALIFORNIABUILDING OWNERS
157.

The Overstreets are the owners of a home located in the State of California.

158.

Plaintiffs’ home contains defective yellow brass fittings as components of the

plumbing lines installed at the time of original construction, which were manufactured by
Uponor and supplied by Uponor.
159.

Items referred to herein as “yellow brass fittings” are those with a material base

with a zinc content in excess of 15 percent and include products manufactured and sold by
Uponor as defined herein and include those sold under the names ProPEX, and any other trade
names by Uponor including connections, brass couplings, brass elbows, brass tees, brass
reducing tees, brass male threaded adapters, brass female threaded adapters, brass sweat
adapters, multi-port tees, brass fitting adapters, drop ear brass elbows, and brass swivel faucet
adapters using the configuration of the Components.
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160.

The original purchase agreement for the original sale of Plaintiffs’ home and for

the original sale of the homes of the California class members by the original sellers were signed
on or after January 1, 2003.
161.

Individual product manufacturers and material suppliers are subject to an action

for recovery of damages for the violation of the standards enumerated in California Civil Code
section 895 et seq., which includes California Civil Code section 896(a)(15), for defective yellow
brass fittings which are components of the plumbing lines of Plaintiffs' home at the time of
original construction.
162.

The yellow brass fittings which were manufactured or distributed and supplied by

Uponor are corroding through various processes of dezincification so as to impede the useful life
of the plumbing system of Plaintiffs’ home. The factual allegations and images of the injury and
damage resulting from dezincification to the yellow brass fittings contained within the plumbing
lines of the Overstreet residence have been previously alleged in paragraphs 19 and 20 of this
complaint, which are hereby incorporated by such reference. The yellow brass fittings contained
within the plumbing lines of the Overstreet residence have been injured and damaged as a result
of dezincification, have pitted and corroded and are pitting and corroding as a result of
dezincification. The fittings are failing of their intended purpose by allowing water to pass
beyond the intended sealing barbs of the assembly and causing the fittings to fail their design
purpose, where the meringue indicative of the dezincification form of corrosion of the yellow
brass fittings is present past the exterior barriers to fitting leakage and has led to the formation of
a voluminous corrosion product called meringue that occludes fittings thereby also significantly
reducing the flow of water through the plumbing system. The dezincification of the yellow brass
selected by Uponor to fabricate Uponor/Wirsbo fittings has caused the fittings to experience
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failure by leakage as well as to failure by occlusion. Such injury and damage has impeded the
useful life of the plumbing systems within the Overstreet residence. Plaintiffs bring this action
pursuant to California Civil Code section 895 et seq. for the violation of the building standards
contained at California Civil Code section 896(a)(14) and (a)(15).
163.

Between 2000 and the date of the filing of this action, the Defendants,

individually and collectively, acted in the capacity and engaged in the business of a manufacturer
and material supplier of defective yellow brass fittings which were components incorporated at
the time of original construction into the plumbing lines of Plaintiffs’ home.
164.

Uponor was negligent in the design and manufacture of the yellow brass fittings

for a number of reasons, including Uponor’s choice of a high-zinc content brass alloy as the
material used for the yellow brass fittings.
165.

Uponor knew or should have known that the brass alloy chosen for the yellow

brass fittings made the fittings susceptible to corroding through various processes of
dezincification.
166.

The yellow brass fittings fail their intended purpose because of the defective

design and manufacture.
167.

Plaintiffs have incurred and, during the pendency of this action, will incur

expenses for attorney’s fees and costs herein. Such attorney’s fees and costs are necessary for
the prosecution of this action and will result in a benefit to each of the members of the Class.
This action will result in the enforcement of important rights supported by strong public policy
affecting the public interest which will confer a significant benefit on the general public and a
large class of persons, where the necessity and financial burden of private enforcement are such
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as to make the award appropriate, and where such fees should not in the interest of justice be
paid out of the recovery, pursuant to California Code of Civil Procedure section1021.5.
168.

Plaintiffs were also required to retain the services of experts and consultants to

investigate the violations of the building standard contained at California Civil Code section
896(a)(15) and seek damages for investigative costs pursuant to California Civil Code section
944.
CLASS ALLEGATIONS
169.

This action has been brought and may be properly maintained as a nationwide

class action by all the Plaintiffs pursuant to Fed. R. Civ. P. 23, on behalf of a nationwide class
defined as follows:
All Persons that own (or owned or subsequently purchase/own) buildings, homes,
residences, Common Areas, Residential Units, or Non-Residential Properties
located in the United States, built on or after January 1, 2002, which contain
Uponor Yellow Brass Fittings. This Class includes, without limitation all
individuals and entities, including those in active litigation, the Complaints,
and/or arbitration, seeking arbitration or ordered to arbitration by any state or
federal court, as well as their spouses, joint owners, heirs, executors,
administrators, subrogated insurance companies, insurers, mortgagees, tenants,
creditors, lenders, predecessors, successors, subsequent owners or occupants,
trusts and trustees, attorneys, agents, and assigns and all Persons who have legal
standing and are entitled to assert a claim on behalf thereof.
170.

Excluded from the Class are:
All class members encompassed within the settlement class to be certified in the
lawsuit styled In Re Wirsbo Non-F1807 Yellow Brass Litigation, Case No. 08-cv1223 pending in the United States District Court for the District of Nevada (“Las
Vegas Class Action”), including any lawsuits and/or arbitration proceedings
consolidated within the Las Vegas Class Action or seeking relief for, Residential
Units, Common Areas and/or Non-Residential Properties encompassed within the
setlement class in the Las Vegas Class Action. To the extent any Las Vegas Class
Action settlement class members own structures containing Uponor Yellow Brass
Fittings that fall outside the class definition in the Las Vegas Class Action, claims
related to such structures shall be included in this Agreement.
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All Persons who previously filed an individual lawsuit concerning Uponor Yellow
Brass Fittings in any court of law, provided that claim has been resolved with a
final judgment or settlement, whether or not favorable to the Person;
The Uponor Defendants, any entity in which the Uponor Defendants have a
controlling interest, any entity which has a controlling interest in the Uponor
Defendants, and the Uponor Defendants' legal representatives, assigns, and
successors;
The presiding judge in the Minnesota Nationwide Class Action and any member
of the judge's immediate family; and
All Persons who own or have owned a structure containing Uponor Yellow Brass
Fittings installed before January 1, 2002.
171.

Plaintiff George also brings this action on behalf of the following New Mexico

sub-class:
All persons and entities that own a structure physically located in the State of
New Mexico that contains a potable water PEX plumbing system with
Components sold by Uponor or its predecessors (the “New Mexico Class”).
Excluded from the New Mexico Class are Defendants, any entity in which
Defendants have a controlling interest or which has a controlling interest of
Defendants, and Defendants’ legal representatives, assigns and successors.
172.

Excluded from the Class are:
All class members encompassed within the settlement class to be
certified in the lawsuit styled In Re Wirsbo Non-F1807 Yellow Brass Litigation,
Case No. 08-cv-1223 pending in the United States District Court for the District
of Nevada (“Las Vegas Class Action”), including any lawsuits and/or arbitration
proceedings consolidated within the Las Vegas Class Action or seeking relief for,
Residential Units, Common Areas and/or Non-Residential Properties
encompassed within the setlement class in the Las Vegas Class Action. To the
extent any Las Vegas Class Action settlement class members own structures
containing Uponor Yellow Brass Fittings that fall outside the class definition in
the Las Vegas Class Action, claims related to such structures shall be included in
this Agreement.
All Persons who previously filed an individual lawsuit concerning Uponor Yellow
Brass Fittings in any court of law, provided that claim has been resolved with a
final judgment or settlement, whether or not favorable to the Person;
The Uponor Defendants, any entity in which the Uponor Defendants have a
controlling interest, any entity which has a controlling interest in the Uponor
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Defendants, and the Uponor Defendants' legal representatives, assigns, and
successors;
The presiding judge in the Minnesota Nationwide Class Action and any member
of the judge's immediate family; and
All Persons who own or have owned a structure containing Uponor Yellow Brass
Fittings installed before January 1, 2002.

173.

The Arizona Plaintiffs also allege a sub-class that consists of all owners of homes

and buildings in Arizona, that had installed the Defendants’ high zinc content yellow brass
potable water plumbing Components:
All persons and entities that own a structure physically located in the State of
Arizona that contains a potable water PEX plumbing system with Components
sold by Uponor or its predecessors (the “Arizona Class”). Excluded from the
Arizona Class are Defendants, any entity in which Defendants have a controlling
interest or which has a controlling interest of Defendants, and Defendants’ legal
representatives, assigns and successors.
174.

Excluded from the Class are:
All class members encompassed within the settlement class to be certified in the
lawsuit styled In Re Wirsbo Non-F1807 Yellow Brass Litigation, Case No. 08-cv1223 pending in the United States District Court for the District of Nevada (“Las
Vegas Class Action”), including any lawsuits and/or arbitration proceedings
consolidated within the Las Vegas Class Action or seeking relief for, Residential
Units, Common Areas and/or Non-Residential Properties encompassed within the
setlement class in the Las Vegas Class Action. To the extent any Las Vegas Class
Action settlement class members own structures containing Uponor Yellow Brass
Fittings that fall outside the class definition in the Las Vegas Class Action, claims
related to such structures shall be included in this Agreement.
All Persons who previously filed an individual lawsuit concerning Uponor Yellow
Brass Fittings in any court of law, provided that claim has been resolved with a
final judgment or settlement, whether or not favorable to the Person;
The Uponor Defendants, any entity in which the Uponor Defendants have a
controlling interest, any entity which has a controlling interest in the Uponor
Defendants, and the Uponor Defendants' legal representatives, assigns, and
successors;
The presiding judge in the Minnesota Nationwide Class Action and any member
of the judge's immediate family; and
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All Persons who own or have owned a structure containing Uponor Yellow Brass
Fittings installed before January 1, 2002.
175.

The California Plaintiffs, Gary and Elsa Overstreet, also allege a sub-class of

California homeowners as follows:
All persons and entities that own a structure physically located in the State of
California that contains a potable water PEX plumbing system with Components
sold by Uponor or its predecessors (the “California Class”). Excluded from the
California Class are Defendants, any entity in which Defendants have a
controlling interest or which has a controlling interest of Defendants, and
Defendants’ legal representatives, assigns and successors.
176.

Excluded from the Class are:
All class members encompassed within the settlement class to be
certified in the lawsuit styled In Re Wirsbo Non-F1807 Yellow Brass Litigation,
Case No. 08-cv-1223 pending in the United States District Court for the District
of Nevada (“Las Vegas Class Action”), including any lawsuits and/or arbitration
proceedings consolidated within the Las Vegas Class Action or seeking relief for,
Residential Units, Common Areas and/or Non-Residential Properties
encompassed within the setlement class in the Las Vegas Class Action. To the
extent any Las Vegas Class Action settlement class members own structures
containing Uponor Yellow Brass Fittings that fall outside the class definition in
the Las Vegas Class Action, claims related to such structures shall be included in
this Agreement.
All Persons who previously filed an individual lawsuit concerning Uponor Yellow
Brass Fittings in any court of law, provided that claim has been resolved with a
final judgment or settlement, whether or not favorable to the Person;
The Uponor Defendants, any entity in which the Uponor Defendants have a
controlling interest, any entity which has a controlling interest in the Uponor
Defendants, and the Uponor Defendants' legal representatives, assigns, and
successors;
The presiding judge in the Minnesota Nationwide Class Action and any member
of the judge's immediate family; and
All Persons who own or have owned a structure containing Uponor
Yellow Brass Fittings installed before January 1, 2002.
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177.

The nationwide Class, New Mexico Class, Arizona Class and California Class are

collectively referred to as the “Classes”.
178.

The story of this single, defective product is the same for each of the proposed

Classes and class members. Because the proposed class members’ claims arise from the same
course of events, identical issues of liability, causation, negligence, strict liability, and breach are
shared by and between each of them and the claims of the Plaintiffs are typical of the claims of
the putative class members and could be sought by any of them.
179.

Plaintiffs are fair and adequate representatives for these proposed Classes because

they do not have any claims that are antagonistic to the claims of the putative class members.
180.

The claim of each individual class member is for a relatively small monetary

amount, approximately $15,000 (including an estimated cost-to-repair, reasonable attorney’s fees
and costs), and most of the class members are natural persons who do not regularly engage in
litigation. Plaintiffs are thus informed and believe that the putative class members do not have
an interest in individually controlling the prosecution of their claims for this defect.
181.

Plaintiffs do not perceive that these proposed Classes will be difficult to manage.

And their attorneys have the experience, knowledge, and resources to adequately and properly
represent the interests of the proposed Classes.
182.

Plaintiffs specifically exclude from the proposed Classes any person or entity that

has previously commenced and concluded a lawsuit against Uponor arising out of the subject
matter of this lawsuit, as well as the judge assigned to this case and any member of the judge’s
immediate family.
183.

Plaintiffs specifically include in the proposed Classes, the claims of all persons or

entities that have paid for the repair, replacement, and/or damage caused by prematurely failed
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Components sold by Uponor, except for homeowners in the State of Nevada whose water is
supplied by the Southern Nevada Water Authority.
184.

Plaintiffs reserve the right to re-define the Class(es) prior to class certification.

185.

Members of the Classes are so numerous that their individual joinder is

impracticable. While the precise number is unknown at this time, upon information and belief,
the proposed Classes are comprised of at least thousands of members. The true number of Class
members is likely to be known by Uponor and may be ascertained through its books and records.
186.

For example Plaintiffs do not, as yet, know the exact size of the California Class,

but estimate the number of residences owned by the class members to number not less than one
hundred and sixty eight thousand (168,000). The basis for the California Class size estimate is
that from 2003 to the present approximately 1,120,000 (one million one hundred and twenty
thousand) new residential units were constructed in the State of California and on information
and belief Plaintiffs estimate not less than fifteen percent (15%) of the homes constructed
between 2003 to the date of the filing of this action included yellow brass fittings installed in the
original plumbing lines supplied and manufactured by Uponor. The Joinder of the owners of one
hundred and sixty eight thousand (168,000) residences would be impracticable.
187.

There are numerous questions of law and fact common to Plaintiffs and the

Classes, and those questions predominate over any questions that may affect individual Class
members, including but not limited to:

a.

Were Uponor’s Components defectively designed;

b.

If so, what is the nature of the design defect;

c.

Were Uponor’s Components defectively manufactured;

d.

Did Uponor or Defendants fail to warn consumers that the Components
were not properly tested during the design and development process;
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188.

e.

Did Uponor or Defendants adequately warn consumers about any types of
installations that may cause premature failure of the Components;

f.

Did Uponor or Defendants make fraudulent, false, deceptive, and/or
misleading statements in connection with the sale of its Components,
including those relating to standards and reliability;

g.

Did Uponor omit material information when it sold its Components;

h.

Did Uponor properly account for foreseeable variations in installation in
the development and design of their Components;

i.

Did Uponor exercise reasonable care in the design, manufacture, and
testing of it Components;

j.

Are the Components progressively deteriorating at an accelerated rate;

k.

Will the Components fail prematurely;

l.

Did Uponor or Defendants deliberately sell or allow the Components to be
distributed after they knew they were failing at an increased rate;

m.

What categories of damages are recoverable for owners of structures with
Uponor’s defective Components;

n.

Can the Class obtain a declaration and injunctive relief;

o.

Whether California Civil Code section 896(a)(15) was violated by the
supply of defective Components incorporated into the plumbing lines of
new California residential housing originally sold after January 1, 2003;
and

p.

Whether California Civil Code section 896(a)(15) was violated by the
manufacture of defective Components incorporated into the plumbing
lines of new California residential housing originally sold after January 1,
2003.

Plaintiffs’ claims are typical of the claims of the Classes. Plaintiffs and all class

members have suffered damages as a result of Uponor’s wrongful acts and misconduct. Uponor
engaged in a similar pattern of misconduct towards Plaintiffs and all class members.
189.

Plaintiffs will fairly and adequately protect the interests of the Classes. Plaintiffs

have retained counsel with substantial experience in prosecuting nationwide multi-state
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consumer class actions.

Plaintiffs and counsel are committed to prosecuting this action

vigorously on behalf of the Classes, and have the financial resources to do so. Neither Plaintiffs
nor their counsel have any interest adverse or antagonistic to those of the Classes.
190.

Plaintiffs and the members of the Classes have all suffered and will continue to

suffer harm and damages as a result of Uponor’s conduct. A class action is superior to other
available methods for the fair and efficient adjudication of the controversy. Absent a class
action, the vast majority of class members likely would not be in a position to litigate their
claims individually and would have no effective remedy at law through which to vindicate their
claims against Uponor and be made whole. Class treatment of predominating common questions
of law and fact would also be superior to multiple individual actions, in that class treatment
would conserve the resources of the courts and the litigants, and will further efficient
adjudication of class member claims.
CAUSES OF ACTION
COUNT I
(Breach of Implied Warranties of Fitness for Particular Purpose, Merchantability,
Habitability, Quality, and Workmanship)
191.

Plaintiffs reallege and incorporate by reference the preceding paragraphs of this

Complaint as though fully set forth herein.
192.

Plaintiffs are informed, believe, and thereupon allege that Uponor was engaged in

and are responsible for the design, development, testing, manufacture, distribution, supply,
marketing, sale and warranting of defective high zinc content yellow brass plumbing
Components for potable-water-delivery systems installed and used in homes and buildings
constructed throughout the United States and/or were involved in the planning, development,
design, construction, warranting, repair, selection, supply, and installation of the Components
and/or the sale of the homes and buildings, which contain defective high-zinc-content brass
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Components, and that Plaintiffs and their members were the intended beneficiaries and/or the
intended third-party beneficiaries of each and every such act and/or warranty.
193.

By designing, manufacturing, marketing, supplying, selecting, installing, and/or

causing the high-zinc-content brass Components and potable-water-delivery systems to be
installed in the homes and buildings, Uponor and Defendants expressly and/or impliedly
warranted that said Components and systems were free of defective materials, were of
merchantable quality, were suitable and fit for the ordinary purpose for which said systems were
intended, and were safe and proper. Uponor and Defendants also actively sought to distribute
their products in this marketplace by making certain representations and warranties about their
plumbing system to national, state, and/or local agencies such as building authorities where the
product system was marketed and sold as approved for use in accordance with national, state,
and/or local laws. As a result of these representations and warranties, national, state, and/or local
agencies approved the high zinc content brass Components and plumbing systems for use,
conveying the defective information and warranties to Plaintiffs and their members.
194.

Uponor and Defendants warranted by implication that the high zinc content

Components and plumbing systems were fit for the particular purpose they were intended, and
that said systems and components would perform in a defect-free manner.
195.

Plaintiffs are informed, believe, and thereupon allege that Uponor and Defendants

breached said warranties by failing to adequately and properly develop, design, manufacture,
assemble, distribute, market, sell, warrant, select materials, install, and/or cause to be installed
the high zinc content Components and plumbing systems in the homes and buildings and/or by
failing to provide defect-free plumbing systems in the homes and buildings.
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196.

As a direct and proximate result of the breaches of the implied warranties by

Uponor and Defendants, Plaintiffs and their members have been, and will continue to be caused
damage as more fully described herein including, but not limited to product failures,
dezincification corrosion, leaks, blockages, loss of use and function of the plumbing systems and
related improvements and/or appliances provided by others, resultant damage to the homes,
buildings and work of others (e.g., water loss, damage to framing, drywall and/or other building
materials), resultant damage to water quality, including leaching of lead from the high zinc
content Components into the potable-water-delivery systems of the homes and buildings,
economic losses including costs of maintenance, repair and/or replacement, and all reasonable
fees, costs, interest, and/or expenses associated therewith.

These damages and others are

expected to increase over time as the defective systems and components continue to fail.
197.

As a further direct and proximate result of the breaches of the implied warranties

by Defendants, Plaintiffs and their members have suffered damages in an amount not fully
known but believed to be within the jurisdiction of this Court in that they have been and will
hereafter be required to perform works of repair, restoration, and construction to all or portions
of the homes and buildings to prevent further damage and to restore the homes and buildings to
their proper habitable condition. Plaintiffs have also suffered damages as a direct and proximate
result of the diminution of value of their homes due to the installation of the defective
Components in those homes. Plaintiffs and their members will establish the amount of their
damages at the time of trial according to proof.
198.

Plaintiffs incorporate the prayer for relief as though set forth herein.
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COUNT II
(Breach of Express Warranties)
199.

Plaintiffs reallege and incorporate by reference the preceding paragraphs of this

Complaint as though fully set forth herein.
200.

Uponor did prepare, distribute, and provide express warranties as part of the

Defendants potable-water-delivery systems, the high zinc content Components for the homes and
buildings. These warranties provide coverage for certain defects in these plumbing systems,
high zinc content Components for the homes and buildings. These warranties were intended for
use by customers and end-users of the plumbing systems and high zinc content Components and
the purchasers of the homes, including Plaintiffs and their members.
201.

Uponor expressly warranted that the high-zinc-content brass Components were

developed, designed, manufactured, and distributed in conformance with certain ASTM
Standards, including ASTM F877, F1960 and F2080 and any and all applicable safety standards,
building and product codes, standards, and regulations. In so doing, Defendants expressly
warranted that their plumbing systems were fit, sound, and safe, and would remain so for a
reasonable period of time.
202.

Plaintiffs are informed, believe, and thereupon allege that the express warranties

made and used by Uponor have at all relevant times been written in the form of, by example, and
without limitation: product catalogues, instruction manuals, ASTM Standards and/or other codes
or standards, specifically including NSF standards and/or codes, advertising flyers, brochures,
sales literature, promotional packages, signs, magazine and newspaper articles and
advertisements, all designed to promote the introduction and ultimate sale of the defective high
zinc content Components and to promote the belief that these systems had been properly
developed, designed, manufactured, and distributed for safe and effective use.
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203.

As a direct and proximate result of the breaches of the express warranties by

Uponor as herein alleged, Plaintiffs and their members have been, and will continue to be,
caused damage as more fully described herein including, but not limited to blockages, restricted
water flow and/or pressure, reduced material strength and structural integrity, weeping, leaks,
cracks, product failures, dezincification corrosion, loss of use and function of the plumbing
systems and related improvements and/or appliances provided by others, resultant damage to the
homes, buildings and work of others (e.g., water loss, damage to framing, drywall and/or other
building materials), resultant damage to water quality, including the leaching of lead into their
properties’ potable-water-delivery systems, and economic losses including costs of maintenance,
repair and/or replacement, and all reasonable fees, costs, interest, and/or expenses associated
therewith. These damages and others are expected to increase over time as the defective systems
and components continue to fail.
204.

As a further direct and proximate result of the breaches of the express warranties

by Uponor as herein alleged, Plaintiffs and their members have suffered injuries and/or damages
to property in an amount not fully known but believed to be within the jurisdiction of this Court
in that they have been and will hereafter be required to perform works of repair, restoration, and
construction to all or portions of their properties to prevent further damage and to restore the
properties to their proper condition. Plaintiffs and their members will establish the amount of
their damages at the time of trial according to proof.
205.

Plaintiffs incorporate the prayer for relief as though set forth herein.
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COUNT III
(Negligence, including Negligent Misrepresentation, Failure to
Warn/Instruct and Negligent Installation)
206.

Plaintiffs reallege and incorporate by reference the preceding paragraphs of this

Complaint as though fully set forth herein.
207.

Plaintiffs allege that Uponor and Defendants knew or should have known that the

high zinc content Components were not properly or adequately designed, tested, engineered,
marketed, distributed, marked, labeled, represented (including instructions and warnings),
selected, or installed such that Plaintiffs and their members have been substantially damaged or
injured thereby, and that Uponor and Defendants knew or should have known that the homes and
buildings, which contain defective high-zinc-content brass Components and attendant high-zinccontent brass plumbing components, are defective because they are not and were not developed,
designed, manufactured, assembled, constructed, plumbed, distributed, marketed, sold, and/or
warranted in accordance with applicable laws, codes, and/or standards of care.
208.

Plaintiffs allege Uponor and Defendants were under a duty to exercise ordinary

care to avoid reasonably foreseeable harm to Plaintiffs and their members and knew or should
have foreseen with reasonable certainty that Plaintiffs and/or their members would suffer injury
and/or monetary damages as set forth herein by using, specifying for use, and/or installing the
high zinc content Components in the homes and buildings.
209.

Plaintiffs are informed, believe, and thereupon allege that Uponor and Defendants

breached said duty by negligently designing, developing, manufacturing, distributing, marketing,
and/or selling unreasonably unsafe and defective plumbing systems and attendant parts, which
were installed and used in the homes and buildings, and/or by selecting and/or installing said
plumbing systems and components in the homes and buildings, or causing the same to be
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installed, in a manner inconsistent with manufacturer’s specifications, local, state and national
codes, and/or standards of performance within the industry, as well as failing to select and/or use
materials that are capable of performing in a defect-free manner.
210.

Uponor’s and Defendants’ negligence includes the failure to provide adequate

information to local building code authorities.

Plaintiffs, their members, and/or their

predecessors-in-interest are members of the class of persons that the building codes and
ordinances were designed to protect. Such violations are negligence per se on the part of Uponor
and Defendants.
211.

Uponor’s and Defendants’ negligence includes intentional and/or reckless

misrepresentations about the defective plumbing systems and components given to Plaintiffs,
their members, and/or their representatives, upon which they relied to their detriment and
damage.
212.

As a direct and proximate result of Uponor’s and Defendants’ negligence,

Plaintiffs and their members have been, and will continue to be, caused damage as more fully
described herein including, but not limited to, blockages, restricted water flow and/or pressure,
reduced material strength and structural integrity, weeping, leaks, cracks, product failures,
dezincification corrosion, loss of use and function of the plumbing system and related
improvements and/or appliances provided by others, resultant damage to the properties and work
of others (e.g., water loss, damage to framing, drywall and/or other building materials), resultant
damage to water quality, including the leaching of lead into the properties’ potable-waterdelivery systems, and economic losses including costs of maintenance, repair and/or
replacement, and all reasonable fees, costs, interest and/or expenses associated therewith. These
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damages and others are expected to increase over time as the defective systems and components
continue to fail.
213.

As a further direct and proximate result of Uponor’s and Defendants’ negligence,

Plaintiffs and their members have suffered injuries and/or damages in an amount not fully known
but believed to be within the jurisdiction of this Court in that they have been and will hereafter
be required to perform works of repair, restoration, and construction to all or portions of the
homes and buildings to prevent further damage and to restore the properties to their proper
habitable condition. Plaintiffs have also suffered damages as a direct and proximate result of the
diminution of value of their homes due to the installation of the defective Components in those
homes. Plaintiffs and their members have also been compelled to resort to litigation against
Defendants to judicially resolve their differences.
214.

Plaintiffs and their members will establish the amount of their damages at the

time of trial according to proof.
215.

The damages and/or injuries suffered by Plaintiffs and their members, are of the

kind that ordinarily does not occur in the absence of negligence, negligence per se, carelessness,
and/or as a result of unworkmanlike conduct.
216.

The damages and/or injuries suffered by Plaintiffs and their members were caused

by an agency or instrumentality over which Uponor and Defendants had the exclusive right or
control, and which was not mishandled or otherwise changed after Uponor relinquished control.
217.

The damages and/or injuries suffered by Plaintiffs and/or their members were not

due to any voluntary action on the part of Plaintiffs and/or their members.
218.

Uponor and Defendants have superior knowledge and/or are in a better position to

explain the damages and/or injuries suffered by Plaintiffs and their members.
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219.

Plaintiffs incorporate the prayer for relief as though set forth herein.
COUNT IV
(Strict Products Liability)

220.

Plaintiffs reallege and incorporate by reference the preceding paragraphs of this

Complaint as though fully set forth herein.
221.

At all relevant times herein, Uponor developed, designed, manufactured, supplied,

distributed, marketed, sold, warranted, selected materials, and installed, or caused to be installed,
defective plumbing systems and component parts in the homes and buildings of Plaintiffs and
members of the Classes, notably defective high zinc content Components, that have prematurely
failed due to dezincification corrosion, so as to cause the homes and buildings to be in a
dangerous, defective, unsafe, and unfit condition for habitation.
222.

Uponor knew and/or should have known and expected that their products would

be placed in the stream of commerce and on the market, and would reach Plaintiffs and their
members without substantial change and would be installed in the same defective condition in
which they were originally designed, manufactured, and sold.
223.

At all times relative hereto, Uponor owed a duty of reasonable care to the

Plaintiffs and their members in the design, development, manufacture, distribution, marketing,
sale, use, selection, and installation of materials in the homes and buildings.
224.

Uponor breached their duties by failing to adequately and properly design,

develop, manufacture, distribute, market, warn, sell, select, and/or install the plumbing systems
and component parts in the homes and buildings in that said system and component parts are
defective and/or otherwise unsuitable for use, resulting in failures and damage to Plaintiffs and
their members. For example, but not limitation, the plumbing systems and components have
failed (dezincified), caused damage to other property, and caused blockages, restricted water
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flow and/or pressure, reduced material strength and structural integrity, weeping, leaks, cracks,
product failures, stress, corrosion, cracking, loss of use and function of the plumbing systems and
related improvements and/or appliances provided by others, leaching of lead into the properties’
potable-water-delivery systems, and other damages. Uponor had prior notice and knowledge of
these defects and potential damages, and failed to act timely and accordingly to remedy these
defects.
225.

As a direct and proximate result of the foregoing, Plaintiffs and their members

have suffered injuries and/or damages in an amount not fully known but believed to be within the
jurisdiction of this Court in that they have been and will hereafter be required to perform works
of repair, restoration, and construction to all or portions of the homes and buildings to prevent
further damage and to restore the homes and buildings to their proper habitable condition.
Plaintiffs and their members will establish the amount of their damages at the time of trial
according to proof. Plaintiffs have also suffered damages as a direct and proximate result of the
diminution of value of their homes due to the installation of the defective Components in those
homes. As a further direct and proximate result of the foregoing, Plaintiffs and their members
have been compelled to resort to litigation against Uponor and Defendants to judicially resolve
their differences.
226.

Plaintiffs’ and their members’ damages and/or injuries, are sufficient

circumstantial evidence of proof of the existence of a defect or an unreasonably dangerous
condition, and evidence of a defect or an unreasonably dangerous condition, is properly inferred
under the doctrine of res ipsa loquitur.
227.

Plaintiffs incorporate the prayer for relief as though set forth herein.
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COUNT V
(Unjust Enrichment)
228.

Plaintiffs re-allege the foregoing paragraphs as if fully set forth herein.

229.

Substantial benefits have been conferred on Uponor by Plaintiffs and class

members by purchasing the Components, and Uponor and Defendants have knowingly and
willingly accepted and enjoyed these benefits.
230.

Uponor and Defendants either knew or should have known that the payments

rendered by Plaintiffs and class members were given and received with the expectation that the
Components would perform as represented and warranted. For Uponor and Defendants to retain
the benefit of the payments under these circumstances is inequitable.
231.

Uponor’s and Defendants’ acceptance and retention of these benefits under the

circumstances make it inequitable for Uponor and Defendants to retain the benefit without
payment of the value to Plaintiffs and class members.
232.

Plaintiffs and class members are entitled to recover from Uponor and Defendants

all amounts wrongfully collected and improperly retained by Uponor and Defendants, plus
interest thereon.
233.

As a direct and proximate result of Uponor’s and Defendants’ wrongful conduct

and unjust enrichment, Plaintiffs and class members are entitled to an accounting, restitution
from, and institution of a constructive trust disgorging all profits, benefits, and other
compensation obtained by Uponor, plus attorneys’ fees, costs and interest thereon.
234.

Plaintiffs incorporate the prayer for relief as though set forth herein.
COUNT VI
(Declaratory and Injunctive Relief)

235.

Plaintiffs reallege the foregoing paragraphs as if fully set forth herein.

236.

Plaintiffs and class members seek a Court declaration of the following:
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237.

a.

The Components have a defect that causes them to prematurely fail and
leak, resulting in water damage to property and the necessity of the
removal and replacement of the Components;

b.

The Components have a defect in workmanship and material that causes
failures;

c.

Uponor and Defendants knew of the defects in its Components;

d.

Uponor and Defendants shall re-audit and reassess all prior warranty
claims regarding the Components, including claims previously denied in
whole or in part; and

e.

Uponor and Defendants shall establish an inspection program and protocol
to be communicated to all class members that will require Uponor to pay
for damage caused by its Components and to replace those systems.

Plaintiffs incorporate the prayer for relief as though set forth herein.

COUNT VII
(New Mexico Unfair Trade Practices Act on behalf of New Mexico Class)
238.

Plaintiffs reallege the foregoing paragraphs as if fully set forth herein.

239.

Plaintiff George and members of the New Mexico Class are “persons” under the

240.

New Mexico’s Unfair Trade Practices Act, N.M.S.A. § 57-12-3, makes unfair,

UTPA.

deceptive, and unconscionable trade practices in the conduct of any trade or commerce unlawful.
241.

Uponor’s advertising and sale of the Components constitutes “trade” or

“commerce” under the UTPA.
242.

Under the UTPA, it is an unfair or deceptive practice to “represent[] that goods . .

. have sponsorship, approval, characteristics, ingredients, uses, benefits or quantities that they do
not have.” N.M.S.A. § 57-12-2.
243.

By advertising and selling the Components as merchantable and usable for the

plumbing systems of Plaintiff George and members of the New Mexico Class, Uponor
represented that the fittings had characteristics they did not have. In fact, the fittings fail after a
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relatively short period of use making them unfit for use as plumbing fittings. Such conduct
violates the New Mexico UTPA.
244.

“Unconscionable trade practices” are acts or practices in connection with the sale

of any goods that, to a person’s detriment take advantage of the lack of knowledge, ability,
experience or capacity of a person to a grossly unfair degree. Included within “unconscionable
trade practices” are also acts or practices in connection with the sale of goods that results in a
gross disparity between the value received by a person and the price paid.
245.

By advertising and selling the Components as merchantable and usable for the

plumbing systems of Plaintiff George and members of the New Mexico Class, Uponor
represented that the fittings had value as a high-quality fitting for plumbing systems. When
Plaintiff George and members of the New Mexico Class purchased the fittings, they paid a price
based on the perceived value of a fitting that was of high quality and would last for a long period
of time. Instead, Plaintiff George and members of the New Mexico Class received a defective
product that began to fail from the day it was installed. This disparity in price paid vis-à-vis
value is so great that the sale of these goods with Uponor’s representations of value violates the
New Mexico UTPA as an unconscionable trade practice.
246.

Uponor willfully engaged in the conduct that violated the UTPA.

247.

Plaintiff George and members of the New Mexico Class have sustained damages

as a result of Uponor’s violations of the New Mexico UTPA in an amount to be determined at
trial.
248.

Plaintiffs incorporate the prayer for relief as though set forth herein.
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COUNT VIII
(Violation of Arizona Deceptive Trade Practices Acton behalf of the Arizona Class)
249.

Plaintiffs reallege and incorporate by reference the preceding paragraphs of this

Complaint as though fully set forth herein.
250.

Defendants have engaged in deceptive trade practices that are prohibited by

Section 44-1522(a) of the Arizona Revised Statutes:
a.

Defendants knowingly made false representations as to the characteristics,

materials, standards, ingredients, uses, and benefits of the high zinc content yellow brass
Components and plumbing systems, but not limited to representing that these materials and
systems were defect-free and suitable for residential use in Arizona, including, but not limited to,
Maricopa, Pinal and Pima Counties;
b.

Defendants represented that the high zinc content yellow brass

Components and plumbing systems were of a particular standard, quality, grade, style, or model
and knew or should have known that they are of another standard, quality, grade, style, or model
including, but not limited to life expectancy for these materials and systems;
c.

Defendants knowingly made other false representations in transacting the

purchase and sale of the high zinc content yellow brass Components and plumbing systems; and
d.

Defendants knowingly failed to disclose material facts in connection with

the purchase and sale of the high zinc content yellow brass Components and plumbing systems,
but not limited to the fact that these materials and systems would suffer from dezincification
corrosion when exposed to water in Arizona, including, but not limited to, Maricopa, Pinal and
Pima Counties.
251.

But for the Defendants’ unfair trade practices, the Arizona Plaintiffs would not

have been damaged because their homes would not have been plumbed with these defective
systems and materials.
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252.

Pursuant to A.R.S. §§ 44-1521 – 44.1534, the Arizona Plaintiffs and their

members, as victims of Defendants’ consumer fraud, are entitled to recover the damage they
have sustained as a result of that fraud and any costs and reasonable attorneys’ fees they incur as
a result.
253.

Plaintiffs incorporate the prayer for relief as though set forth herein.

COUNT IX
(Violation Of Standards For Residential Construction Under California Civil
Code Section 896(a)(15)) (On behalf of the California Class)
254.

Plaintiffs allege Defendants are liable for damages arising out of and related to the

incorporation of defective yellow brass fittings manufactured and supplied by Uponor installed
in Overstreet Plaintiffs’ home at original construction which are corroding through various
processes of dezincification and are impeding the useful life of the plumbing systems of
Plaintiffs’ home in violation of the building standards for original construction as enumerated in
California Civil Code section 896(a)(15).
255.

As a direct and proximate result of these Defendants’ violations of the standards

for residential construction, the Overstreet Plaintiffs have been damaged in that they have been
and will be required to incur expenses to correct, replace, and reconstruct these defective
components within the home, as well as to correct, replace, and reconstruct the damage to
property resulting therefrom, and they will be required to incur expenses for related costs such as
for relocation, loss of use, substitute housing, and other expenses, at a cost which is presently
unknown, but believed to be a sum in excess of seven hundred million dollars ($700,000,000).
The Overstreet Plaintiffs were also required to retain the services of experts and consultants to
investigate the nature and extent of the alleged defective conditions and resulting damages, and
seek damages for investigative costs pursuant to California Civil Code section 944.
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256.

Plaintiffs incorporate the prayer for relief as though set forth herein.

COUNT X
(California Consumer Legal Remedies Act [“CLRA”], Cal. Civ. Code § 1750, et seq.)
(On behalf of the California Class)
257.

Plaintiffs incorporate by reference the allegations contained in the foregoing

paragraphs of this Complaint.
258.

Uponor is a manufacturer, marketer, seller and distributor of Components.

259.

The Overstreets are “consumers” within the meaning of Cal. Civ. Code § 1761.

260.

The Components are a “goods” within the meaning of Cal. Civ. Code § 1761.

261.

Under Cal. Civ. Code § 1770 “[r]epresenting that good or services have

sponsorships, approval, characteristics, ingredients, uses, benefits, or qualities which they do not
have” is unlawful.
262.

Uponor’s marketing and sale of the Components is unlawful under the CLRA

because Uponor represents the Components had benefits it did not have.
263.

Under Cal. Civ. Code § 1770 “[r]epresenting that goods or services are of a

particular standard, quality, or grade, or that goods are of a particular style or mode, if they are
another” is unlawful.
264.

Uponor’s marketing and sale of the Components is unlawful under the CLRA

because Defendant misrepresented the standard, quality, and grade of the Components.
265.

By engaging in the conduct described herein, Uponor violated and continues to

violate California’s CLRA and the similar laws of other states.
266.

The Overstreets on behalf of themselves and all others similarly situated, demand

injunctive relief against Uponor such that Uponor is permanently enjoined from making false
representations about the quality and grade of the Components.
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COUNT XI
(California Unfair Competition Law [“UCL”] Cal. Bus. & Prof. Code § 17200, et. seq.)
(On Behalf of the California Class)
267.

The Overstreets incorporate by reference the allegations contained in the

foregoing paragraphs of this Complaint.
268.

Uponor used and employed unfair methods of competition and/or unfair or

deceptive acts or practices including, but not limited to the following:

a.

Representing that goods have sponsorship, approval, characteristics,

ingredients, uses, benefits, or quantities that they do not have or that person has sponsorship,
approval, status, affiliation or connection that he does not have;

b.

Representing that goods or services are of a particular standard, quality, or

grade or that goods are of a particular style or model, if they are of another;

c.

Engaging in other fraudulent or deceptive conduct which created the

likelihood of confusion or of misunderstanding; and

d.

Utilizing misrepresentations, knowing omissions, and other sharp business

practices to mislead or create a misleading impression regarding the integrity, durability,
longevity and warranty of its Components.
269.

Uponor knew or should have known that its Components were defective, would

fail prematurely, were not suitable for use as plumbing product, and otherwise was not as
warranted and represented by Uponor.
270.

Uponor’s misrepresentations, concealment, omissions, and other deceptive

conduct were likely to deceive and cause misunderstanding and is associated with Plaintiffs
being deceived about the suitability of Uponor’s Components for use as a long-lasting plumbing
product that would be backed by warranties.
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271.

Uponor intended that Plaintiffs and Plaintiffs’ representatives and contractors

would rely on Uponor’s misrepresentations, concealment, warranties, deceptions, and/or
omissions regarding the suitability, durability, and useful life of its defective Components.
272.

Uponor’s conduct and omissions described herein repeatedly occurred in

Uponor’s business and were capable of deceiving a substantial portion of the consuming public.
273.

The facts concealed or not disclosed by Uponor are material facts in that Plaintiffs

and any reasonable consumer would have considered in deciding whether to purchase the
Components or purchase a structure constructed with the Components. Had Plaintiffs known the
Components were defective and would fail prematurely they would have either negotiated
additional warranty coverage, negotiated a lower price to reflect the risk, or simply avoided the
risk altogether by purchasing different plumbing.
274.

Uponor intended that Plaintiffs and members of the Classes would rely on the

deception by purchasing their Components, unaware of the undisclosed material facts. This
conduct constitutes consumer fraud.
275.

Uponor’s unlawful conduct is continuing with no indication that Uponor will

276.

Uponor has been unjustly enriched as a result of its conduct in violation of the

277.

Plaintiffs have suffered actual, ascertainable losses, and damages by virtue of

cease.

UCL.

having purchased defective Components.
278.

As a direct and proximate result of Uponor’s violations of the UCL as set forth

above, Plaintiffs seek injunctive or declaratory relief including, but not limited to, the
replacement of all plumbing and remediating the damage done to other property.

62
493021

CASE 0:12-cv-00249-ADM-JJK Document 231-2 Filed 05/27/15 Page 64 of 68

PRAYER FOR RELIEF
WHEREFORE, Plaintiffs, individually and on behalf of all others similarly situated,
prays for relief against Uponor as follows:
1.

Certification of this matter as a class action and appointment of Plaintiffs and

their counsel to represent the Classes defined above;
2.

Compensation for all damages suffered by Plaintiffs and the Classes defined

3.

Treble damages for damages suffered by Plaintiff George and the New Mexico

above;

Class for violations of the New Mexico UTPA;
4.

An award of reasonable attorneys’ fees and costs and disbursements incurred

5.

Enjoining Uponor from denying warranty claims for failed Components;

6.

Enjoining Uponor and Defendants from selling high zinc brass Components;

7.

Declaring the rights and obligations of the parties as prayed for;

8.

For general and special damages pursuant to all statutory or common law causes

herein;

of action, all in an amount in excess of $75,000;
9.

For consequential damages, including, but not limited to attorneys’ fees and costs

including all fees and expenses incurred before the filing of this Complaint;
10.

For the cost to repair and/or replace the defective plumbing systems and products;

11.

For costs and expenditures to correct, cure, or mitigate injustices and damages

caused or that will be caused by the defects and/or deficiencies as set forth herein;
12.

Economic losses associated with the defects and/or deficiencies, including loss of

use, relocation, and alternative housing;
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13.

Economic losses associated with the repair and/or replacement of certain aspects

of Plaintiffs’ real property;
14.

Economic losses arising from the diminution in value of the Plaintiffs’ homes;

15.

For an award of reasonable attorneys’ fees, costs, expert costs, and expenses

incurred in investigating the constructional defects in the homes and buildings and prosecuting
all of these claims, including all fees and expenses incurred before the filing of this Complaint;
16.

For an award of pre-judgment interest on all monetary damages, fees, and costs

awarded in this action;
17.

Damages suffered by Plaintiffs and the Arizona Class, including but not limited to

damages for violations of the Arizona Deceptive Trade Practices Act (A.R.S. §§ 12-1361
through 12-1366);
18.

For investigative costs pursuant to California Civil Code section 944;

19.

For attorney’s fees, pursuant to California Code of Civil Procedure section

1021.5; and
20.

Such other and further relief as the Court deems just and equitable.
JURY TRIAL DEMANDED

Plaintiffs hereby demand a jury trial for all individual and class claims so triable.
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Dated: May 26, 2015

Respectfully submitted,
LOCKRIDGE GRINDAL NAUEN P.L.L.P.
By:

/s Robert K. Shelquist
Robert K. Shelquist, #21310X
100 Washington Avenue South, Suite 2200
Minneapolis, MN 55401
Telephone: 612-339-6900
Email: rkshelquist@locklaw.com
Lawrence Deutsch
Jacob M. Polakoff
Berger & Montague, P.C.
1622 Locust St.
Philadelphia, PA 19103
Telephone: (215) 875-3062
Email: ldeutsch@bm.net

J. Randall Jones
Kemp, Jones & Coulthard, LLP
3800 Howard Hughes Pkwy., 17th Fl.
Las Vegas, NV 89169
Telephone: (702) 385-6000
Email: R.Jones@kempjones.com
Scott K. Canepa
Canepa, Riedy & Rubino, APC
851 S. Rampart Blvd., #160
Las Vegas, Nevada 89145
Email: SCanepa@crrlaw.com
PLAINTIFFS’ CO-LEAD COUNSEL
Shawn M. Raiter (240424)
Larson • King, LLP
2800 Wells Fargo Place
30 East 7th Street
St. Paul, MN 55101
Telephone: (651)312-6500
Email: sraiter@larsonking.com
PLAINTIFFS’ LIAISON COUNSEL
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Charles J. LaDuca
Cuneo Gilbert & LaDuca, LLP
507 C Street, N.E.
Washington, DC 20002
Telephone: (202) 789-3960
Email: CharlesL@cuneolaw.com
Charles E. Schaffer
Levin Fishbein Sedran & Berman
510 Walnut Street, Suite 500
Philadelphia, PA 19106
Telephone: (215) 592-1500
Email: cschaffer@lfsblaw.com
Michael A. McShane
Audet & Partners, LLP
221 Main Street, Suite 1460
San Francisco, CA 94105-1906
Telephone: (415) 568-2555
Email: MMcShane@audetlaw.com
P. Kyle Smith
Lynch, Hopper Salzano & Smith, LLP
1640 Alta Drive, Ste. 11
Las Vegas, NV 89106
Email: FLynch@lhsslaw.com
Terry W. Riedy
Canepa, Riedy & Rubino, APC
851 S. Rampart Blvd., #160
Las Vegas, Nevada 89145
Email: SCanepa@crrlaw.com
Troy L. Isaacson
Maddox, Isaacson & Cisneros, LLP
3811 W. Charleston Blvd, #110
Las Vegas, NV 89102
Email: RMaddox@mic-law.com
James D. Carraway
Carraway & Associates, LLC
2421 Tech Center Court, Suite 104
Las Vegas, NV 89128
T: 702-632-1580
F: 702-632-1581
Email: JCarraway@carrawaylaw.com
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Kenneth S. Kasdan
Graham B. LippSmith
Kasdan LippSmith Weber Turner LLP
19900 MacArthur Blvd., Suite 850
Irvine, CA 92612
T: 949-851-9000
F: 949-833-9455
Email: kkasdan@kasdancdlaw.com
Email: glippsmith@klwtlaw.com
PLAINTIFFS’ EXECUTIVE COMMITTEE
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MINNESOTA
TIM GEORGE, CHARLES and JAMIE
GIBBS; WILLIAM and CORIE
CONNELLY; GALEN and LESLIE
SATTERLEE; GAIL HENRICHSEN;
DUSTIN and MARTHA BARNETT;
DAVE and HOLLY MARCUS; KELLY
BABB and GARY AND ELSA
OVERSTREET, individually and on behalf
of those similarly situated,

Civ. Case No. 12-249 (ADM/JJK)

Plaintiffs,
v.
UPONOR CORPORATION; UPONOR
GROUP; UPONOR, INC.; WIRSBO
COMPANY; and UPONOR WIRSBO
COMPANY,
Defendants.
PLAINTIFFS’ UNOPPOSED MOTION FOR LEAVE TO AMEND
THE COMPLAINT TO INCLUDE ALL RELEVANT INDIVIDUALS AND
ENTITIES IDENTIFIED AS PARTICIPANTS IN THE
SETTLEMENT OF THIS PUTATIVE CLASS ACTION
Plaintiffs bring this unopposed Motion for Leave to Amend the Complaint
pursuant to Federal Rules of Civil Procedure 15(a) to add approximately thirty (30)
additional entities as defendants and three (3) new plaintiffs that are all participants in the
proposed global settlement that has been achieved in connection with claims relating to
high-zinc content brass plumbing fittings designed and/or sold by Defendants.

The

motion also seeks to remove certain class representatives that have sold their homes
during the pendency of this lawsuit. The basis for this motion is set forth in the
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supporting memorandum, which is filed contemporaneously with this motion, along with
the proposed amended complaint.
Dated: May 27, 2015

LOCKRIDGE GRINDAL NAUEN P.L.L.P.

By: /s Robert K. Shelquist
Robert K. Shelquist, #21310X
100 Washington Avenue South,
Suite 2200
Minneapolis, MN 55401
Telephone: 612-339-6900
rkshelquist@locklaw.com
Lawrence Deutsch
Jacob M. Polakoff
Berger & Montague, P.C.
1622 Locust St.
Philadelphia, PA 19103
Telephone: (215) 875-3062
Email: ldeutsch@bm.net
Email: jpolakoff@bm.net
J. Randall Jones
Kemp, Jones & Coulthard, LLP
3800 Howard Hughes Pkwy., 17th Fl.
Las Vegas, NV 89169
Telephone: (702) 385-6000
Email: R.Jones@kempjones.com
Scott K. Canepa
Terry W. Riedy
Canepa, Riedy & Rubino, APC
851 S. Rampart Blvd., #160
Las Vegas, Nevada 89145
Email: SCanepa@crrlaw.com
Email: triedy@crrlaw.com
PLAINTIFFS’ CO-LEAD COUNSEL
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Shawn M. Raiter (240424)
Larson • King, LLP
2800 Wells Fargo Place
30 East 7th Street
St. Paul, MN 55101
Telephone: (651)312-6500
Email: sraiter@larsonking.com
PLAINTIFFS’ LIAISON COUNSEL

Charles J. LaDuca
Cuneo Gilbert & LaDuca, LLP
507 C Street, N.E.
Washington, DC 20002
Telephone: (202) 789-3960
Email: CharlesL@cuneolaw.com
Charles E. Schaffer
Levin Fishbein Sedran & Berman
510 Walnut Street, Suite 500
Philadelphia, PA 19106
Telephone: (215) 592-1500
Email: cschaffer@lfsblaw.com
Michael A. McShane
Audet & Partners, LLP
221 Main Street, Suite 1460
San Francisco, CA 94105-1906
Telephone: (415) 568-2555
Email: MMcShane@audetlaw.com
P. Kyle Smith
Lynch, Hopper Salzano & Smith, LLP
1640 Alta Drive, Ste. 11
Las Vegas, NV 89106
Email: FLynch@lhsslaw.com
Troy L. Isaacson
Maddox, Isaacson & Cisneros, LLP
3811 W. Charleston Blvd, #110
Las Vegas, NV 89102
Email: RMaddox@mic-law.com
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James D. Carraway
Carraway & Associates, LLC
7674 W. Lake Mead Blvd., #215
Las Vegas, NV 89128
Email: JCarraway@carrawaylaw.com
Kenneth S. Kasdan
Graham B. LippSmith
Kasdan LippSmith Weber Turner LLP
19900 MacArthur Blvd., Suite 850
Irvine, CA 92612
T: 949-851-9000
F: 949-833-9455
Email: kkasdan@kasdancdlaw.com
Email: glippsmith@klwtlaw.com
PLAINTIFFS’ EXECUTIVE COMMITTEE
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MINNESOTA
TIM GEORGE, CHARLES and JAMIE
GIBBS; WILLIAM and CORIE
CONNELLY; GALEN and LESLIE
SATTERLEE; GAIL HENRICHSEN;
DUSTIN and MARTHA BARNETT;
DAVE and HOLLY MARCUS; KELLY
BABB and GARY AND ELSA
OVERSTREET, individually and on behalf
of those similarly situated,

Civ. Case No. 12-249 (ADM/JJK)

Plaintiffs,
v.
UPONOR CORPORATION; UPONOR
GROUP; UPONOR, INC.; WIRSBO
COMPANY; and UPONOR WIRSBO
COMPANY,
Defendants.
PLAINTIFFS’ MEMORANDUM OF LAW IN SUPPORT OF THE
UNOPPOSED MOTION FOR LEAVE TO AMEND THE COMPLAINT FOR
PURPOSES OF SETTLEMENT

Plaintiffs move this Court for permission to file the Third Amended Consolidated
Complaint (attached as Exhibit A to the affidavit of Robert K. Shelquist) to add three
named plaintiffs that were involved in the related California state action. The motion also
seeks to include additional defendant entities who are participating in the negotiated
proposed global settlement of the claims involving high-zinc content brass plumbing
fittings designed and/or sold by Uponor. Plaintiffs also seek removal of three named
plaintiffs who have sold their homes since the filing of this lawsuit. This request to
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amend the complaint is made as part of the global settlement of these dezincification
cases.
Leave to amend “shall be freely given when justice so requires.” F.R.C.P. 15(a). A
court should not ordinarily deny a motion for leave to amend absent a showing of
prejudice to the non-movant. See Bell v. Allstate Life Ins. Co., 160 F.3D 452, 454 (8th Cir.
1998). Here, the Court should permit the filing of the amended complaint based on the
liberal standards and also the non-opposition by Defendants - including the proposed new
defendants.1 Moreover, as the terms and provisions of the settlements include the entities
being added as additional Defendants herein, approving this motion and the filing of this
amended complaint further ensures that all parties can properly obtain the benefits, rights
and privileges negotiated and included within the settlement agreements and also prevent
any duplicative litigation.2 In sum, granting this Motion will promote both efficiency and
complete resolution of this matter.
CONCLUSION
For the foregoing reasons, Plaintiffs respectfully request that the Court grant
Plaintiffs’ Unopposed Motion for Leave to Amend.

1

As will be presented to the Court in a motion for preliminary approval, the settlement
agreement explicitly requires the filing of this motion and the amended complaint.

2

The parties believe that adding the new defendants at this time is appropriate so that they will
be actual parties to the actions in which the class settlements will occur, which status carries with
it rights, benefits, and privileges with respect to the class settlements that have been achieved in
this litigation. Should for any reason the settlement not become effective, these new defendant
parties will be dismissed and the matter and the parties revert to their prior status before the
proposed amendment to the complaint.
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Dated: May 27, 2015

LOCKRIDGE GRINDAL NAUEN P.L.L.P.

By: /s Robert K. Shelquist
Robert K. Shelquist, #21310X
100 Washington Avenue South,
Suite 2200
Minneapolis, MN 55401
Telephone: 612-339-6900
rkshelquist@locklaw.com
Lawrence Deutsch
Jacob M. Polakoff
Berger & Montague, P.C.
1622 Locust St.
Philadelphia, PA 19103
Telephone: (215) 875-3062
Email: ldeutsch@bm.net
Email: jpolakoff@bm.net
J. Randall Jones
Kemp, Jones & Coulthard, LLP
3800 Howard Hughes Pkwy., 17th Fl.
Las Vegas, NV 89169
Telephone: (702) 385-6000
Email: R.Jones@kempjones.com
Scott K. Canepa
Terry W. Riedy
Canepa, Riedy & Rubino, APC
851 S. Rampart Blvd., #160
Las Vegas, Nevada 89145
Email: SCanepa@crrlaw.com
Email: triedy@crrlaw.com
PLAINTIFFS’ CO-LEAD COUNSEL
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Shawn M. Raiter (240424)
Larson • King, LLP
2800 Wells Fargo Place
30 East 7th Street
St. Paul, MN 55101
Telephone: (651)312-6500
Email: sraiter@larsonking.com
PLAINTIFFS’ LIAISON COUNSEL

Charles J. LaDuca
Cuneo Gilbert & LaDuca, LLP
507 C Street, N.E.
Washington, DC 20002
Telephone: (202) 789-3960
Email: CharlesL@cuneolaw.com
Charles E. Schaffer
Levin Fishbein Sedran & Berman
510 Walnut Street, Suite 500
Philadelphia, PA 19106
Telephone: (215) 592-1500
Email: cschaffer@lfsblaw.com
Michael A. McShane
Audet & Partners, LLP
221 Main Street, Suite 1460
San Francisco, CA 94105-1906
Telephone: (415) 568-2555
Email: MMcShane@audetlaw.com
P. Kyle Smith
Lynch, Hopper Salzano & Smith, LLP
1640 Alta Drive, Ste. 11
Las Vegas, NV 89106
Email: FLynch@lhsslaw.com
Troy L. Isaacson
Maddox, Isaacson & Cisneros, LLP
3811 W. Charleston Blvd, #110
Las Vegas, NV 89102
Email: RMaddox@mic-law.com
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James D. Carraway
Carraway & Associates, LLC
7674 W. Lake Mead Blvd., #215
Las Vegas, NV 89128
Email: JCarraway@carrawaylaw.com
Kenneth S. Kasdan
Graham B. LippSmith
Kasdan LippSmith Weber Turner LLP
19900 MacArthur Blvd., Suite 850
Irvine, CA 92612
T: 949-851-9000
F: 949-833-9455
Email: kkasdan@kasdancdlaw.com
Email: glippsmith@klwtlaw.com
PLAINTIFFS’ EXECUTIVE COMMITTEE
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